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174 Pars I Quaft, XXXI

1e:Sombhteervonwegen folGer anC. L bedanges
nen und belagten Entleibung/ feines barwileor ges
shanen Fivwendens, bafiver Enleibte jujbm / wie
fie cinanber Begegnete/gefage haben folie/ Sichemwie
reittefto (folve venia ) wie eine Hunbsvotte/ unger
aditet/ bimwiber mitbon Sdymerd vom Leben jum
Todegeiirafferverden) B. R D2 Un Amisbefebls
Dabern/ pu Hetmadorff. Aenfc Otlobr, Anne
1610.

Ir. €50 mchie er von wegen foldher begangenen tmd
bctantenEndeibung/ feines Danwider gethanen filr

wenbens/ tafder Entleibete voabin/als e nodh ged
trundien [ juphme gefagebaben folle/ Er werenit
gt gnug/ bafi e mic ver Semeine [6ffe/ wann audy
paffelbe ermobcfonoerben Fonee / ungeadiicn Binwis
ber mit bem Schwerd vom Leben jum Lobe ges
flraffewerden/ TR L0 AnTWeidbman vonTins
terfulby jun Cottbus/ Menf, April. Amne 1615

Parirer fuu Frd»umr'.l.rum im cafm Siaaili Puﬁﬂ‘l ia
,ﬁ'bw Menf. O8sbr. Anne 1587,

Ir. Indici PrefeiimrainBoigtebergl | Menfe
Maio, eAnns 1336,

QVAESTIO XXXL

De Pand Exceffus,in Defenfrone ¢ Moderamine inculpate
tutele rarione temporis commiffi:

SVMMARTIA

1. Defenfio debet fiariin continenti, durante adhac
offenfione m. 2.4.5.
3, Fra exjufta canfa provemiens delinguentem abi-
qua modo excufar.
6. Absy, requifito temporis defenfio non fubfiflis.
7. One defenfio dicasur (attasn continents. moms,
1§, 16,
8. Quadnam fitin continentifieri.
9. Referuntur varieexplicariones dickionisin con=
timgmetE) .1 0.1L.12.13.
14. Refolutso buiires gresflionis arbitrie judicis coms -
mitti debet.
17. Decifio guaftionis,na8. 1o*
20.Oualearbitrism judisis ¢ffe debéatm.21,
13, Si snfultatws duranre ionfliéln aggreflorem oc-
cidat.7,23.24.25,

Rﬁtiuuu TEMPORIS; quod 2quéac caufa
& modus in moderamine defenfionisat-
tendendum elt, commirtitur quoque excellus,
inculpats rutels quam defenfionss. Vinde is qui
contra hocrequifich defenfionis peccats quan-
doque Pu.::l:-.thnmicidiiordinm‘ia, quanduquﬂ
ctiam extra ordinem mitius punitur,

Non enim éx intervallo; & poftquam jam
pugnafedata cft, invalusque ad extraneosactus
defcendit, fedin continenti, duranteadhuc of-
fenflione & imminente periculo, in ipsd con-
cerratione, congreflu, &cadhucardenti pugni
rrp:r.:umc fieridebet; Vil Doétores feré una-
nimites fentiunt in 4, 1. (, unde vi. Mari. Salom,
in L ot vims, nams. G.in pr, ver[fecundum. st illicd
fiat ver[nam duwo poftrema, fF.de jufl.& jur.loban.
Harppr.in S.itemLex (orneliade ficariis.onm. 78,
Inf2 depoebd judsc, Henr Bocer. Lb. 1. de dugllo cap.
10, wams. 42 Jodoc. Dambouder.in pradl crim cap.
5 6. w10, @11« Nicol. Boer.deci (168, mum 3. 05
feqq, Aasth, Berlich, part. 4concliy.nn.40.Petr.
#& Plach.in epit. delscl, ish, 1.6ap.28.0.19. Profp Fa-
rin.pare §. oper.crim. guafl, 114 num.338.¢ feqq.
dscob.Cujac, bib. 5.0bfervat, 8. Andr. Gail i 1.de
pacepubl.cap, 16. 1. 11 ver[, ¢ pradifla omminm
maxiiie procediit,Georg Obre bt.intratl.de neeef.
defenf.cap 1o.m:19, ¢ feq.Angel. Aretin.intracl,
moalef,verb. Et difhuTitos ¢ defendendonay. .o
30. Petr.Tleod. in colleg, crim, difp finth. slit D

26 Refponfa Scabinor. Lipfienfiums.
27. Qwid [i provocatss post pasium temporis breve
Jedefendat.m. 18,
28, (¢ffat boc, cafw punaordinaria.n. j0.31.32.
33. Semtentia Scalinorums Lipfienfium.
34. Quid jures, fi longe temparis [pavio effinxcoinfu!-
tatus aggrefforem occidat. n. 35.
36, Hoe cafi occifor panaordinaria pleBendi ¥,
§.37.
38. %smﬁ fit sgmofeendums provocato, gui feslci-
ei volwit,
49, Sententia Scabinorum Lipfien ium . nil, 4.0. 41.
42 4304
45:Qua fit pana ocsidensis aggrefforems poff rixans
fedatam. n. 46.47.
4 8. Sententia Scabinorsm Lipfien/iwm, 1.49*

Dom.(ard . Tufch.tom, 2.pr.concl Jit. Duconcl 129,
n. 5. Blanc. in prall. crim, in fin. S, tertiaparsde-
fenfionis. n.3.0 5.Carrer.inpratl.crim.apn trafl, de
bomicid. ¢ affaffin. §.circa guarigm.n. 1. in fin.¢r
nu, 18, Bomifag de Vital, in tit.de omfials.ci pereaff
n. 9.inﬁn. vﬁﬁ(ﬁ'qnaddiﬂ, facob, Bowlen. in re-

' petlcapitaling. famefosnw, 316 ffde pen Foliz.

sntrall. ad Leg. Corn, deficar. cap. 7.n.133. Capoll,
conf. erim. 41, in ver[. [ecundum moderamen. gr
confl 42,1, 4,

Idquenon folim juri manifefto ind §2,6. 1.
L. as5.ff Leg. Aguil, |, 3. 8. 9.4bisfed hoc confeftim
non eximtervallo.¢r a7 ff.de vi & viarmatal fed
o parewe.12. 8, 1ibi s mox ego. ubi Cujac. ffi guod
miet. camsa, fed &rationiac zquitari convenir.
Quienim ex incervalloillatam vim n*_-Fc]h'[,g.;._
girato id & ad uluonem fecifle cenfetur. 4. £ 4.
I ad Leg. Aquil, (ujac. ad tit. quod met.canf Ad
vinditam verd exercendam officium ludicis
elt implorandum, & nemini fas eft propriam
injuciam ulcilcl. tie.C.mse mem.lic. fine jud ce.
Perinde, utira ex jufta cansa proveniens de.
linquentem ex parte exculat,).2.C,de abolis Lans
Jaita. §.canfa. f.de pen, modo quis dutanteirz
calore delinquat , nonetiamillo celfante, quia
delicti rarificatio mitigationem aufert. 1. ff non
convitii, ubi Cyn. Salc. ¢ Dd.C.deinjur.Quem.
admodum & patri ion mortis , fed dr.'E:‘UT;;g-
tionis peesa infligenda eft, fi filivm eum cjus
Noverci adulterantem occiderit, /, Divse.
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fFoad Leg. Pompel. de parvaisd. tuncnempe fo-
1im, i inactu adulrerii eum inveneric & 1nter-
fecerir, prout hoe declarat Hippol. de Marfil. ini
d.0. Divig, nwmer, v infro (7. l':'dﬂ'd'l'.r:"r_,t-'m&.
crims. in 3. trall. debowsiiid. ¢ affaffin.§ nomo gue-
ro. num.23. Dambonder. in prall.cvim cap.87.nu-
wiero 8.

4 Quod & requirit Ordin. Crimi. Larol. st art,

§

Q.1.Qu

warm

1 40.in verbanbdersBendrigee fan fiiglidhen obe
ne §abrligfeit ober Berlenung feines Leibess St
beng/ Ehr und guten Lonmuhs nit enriveichon/
der mag fein Lab und Seben ohne all: Seraffe
pitreh efnerechite Segentochr veeen/ und fo er alfo
ven Bendreiger eneletber / off ee darum niche fdhuls
dig/ ¢e. Quz verba haud ‘obfleuré innuunt,
Fmpulﬂuiancmm continenti, quamio_ﬁn[ulm,
tus adhocin periculo conltituros eft, fieri de-
bore Idcmq;[::'t'l'['l: Gla!!:gurmahicnjll:isSzIna
nici inart, 78.4b. 3. Sandrechr, mums. 10, in verb.
b vie Tothtvehr 7 ibi: sumandeen gehret dars
gu / af die Nocbroehr tn dex frifden Ehat/ und
auff frifdien Fup gefdhebe Sec.

Elt crg&:cmpotis rtqu:ﬁtmn hoc ade_u de-
fenfionis proprium, ut (ine co non pollizexi-
ftece defenfio, Foliy.dill, cap.7 mu 133.6r176.led
infultarns fi hoe ftocte nonobfer m\':rjr,pu:n'i
ordinariaautetizm extraordinatid ob commif-
fum excellum incu!p.m: tutele,pro ratione ni-
mirum transgreffionis puniridebear.

Quznam verd defenlio in continenti, &
quanam cxjntcw;l.“nl'ac't::,quandl:ll ltidem mo-
deramen inculpate rtutele ratione temporis
fervatum, & quando ineo dicatur excellum, id
ab Interpretibusdefinitumnon eft, neg;ineo
Scriprores rerum criminalium unanimicer ¢«
veniunt, multd minus ¢x vocabulo (“inconti-

i menti Jhocdecidendumelt, Quid enimen con-

5 titenti feri dicatue,de hoc magna iiter Dodko-

fio dicatur ves eft altercatio;prafertim in materia excepri-

Seriines
sinengit

w- onum,quz fiin conrinenti probari poflunt, et-
iam contrainftrumenta liquida 8¢ paratam exe-
cutionem habenrtia, admittuncur. Dég,m ¢ e
parter.nw,14 fall,g junét nu. 16, fall17.ibigue Fes
linnum. 7.0 9.0xt.de offic.de leg .@rin c.exceptio
nem, 36.de except. Bavtolinl fin ff yrofiuo Marth,
Coler.deproce[fexecnt.part.q.cap.z.Panorm.ine,
literis.n. y0.extr.derefine ol Marth ¥ Vefemb p,
Leon[. 6.1, GG,

Aliinamg; in eafunt fententia, quod dictio,
in continenti, ficur & vocabulahac: AMox, il-
lico, Starim, Confeftim, de {na propria fignifica-
tione videantur importare momentim tems
poris pm:rcns, fine ai;iqlm intervallo. Bartel im k.
1, mim.33. ff.fi cert. petae & in L. 3.mum. 2. ff. wt in
poll- leg. ferv.canf ¢ . comtinsws.13 7 junétaglof.
ff: de 7. O. ubiaétusftipulandi & promitcendi
debet efle continuus , fion interpellarus , ira
ut partes interim difcedant ad alia negotia
1itud enim inutilem efficerer obligationem,
[ § 1. f eod. eie. le: ex /. 331 f‘fa condie,
¢ demonfi. . 7.§.guinimo ff.de pati. L 3. §. ol
igitur. ff. devi ¢y vidrmiara.l.1.§. queonerands.
i quar, rer. attio. ubi diltiones ha ( én conti=
ments g ex inrervalle ) opponuntur,. Vade li-
quet , én gomtinenss cllc idem quod cenfeftim,
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De Peend eéxcefs, ratiotie Tetuporis, 12§

necullo interjecto rcmporc.vnlimcrpuﬁtu itia
vervallos Sim, Sibard,n Lex. in vocab. Ex tongi=
Heni,

Conrrd veto, quod diflio in éomeinesiri non
precisé de momentotemporis fic intelligenda,
fed cumaliquo fpatio temporisaccipienda,col-
ligi poreltex Ay, §.item ffira. verb. o convineni
aceipiendnms effe cims aliguo [facio temporis. ff. ad
Leg. Faleid. ac notat gloflLind v ff. dejur. deliber,
quod hoc nequé maximum neqie minimuin
bty & quod magisintellectu percipi, qudm elo-
cutione expritai poteltl 12, f rem. rar, bab, L,
ratum. 13. ff. de folur. Vnde, quanramivis Pa.
renti deprchenium adulterum cum filid in
continent occidere liceat , 1ta ut prope uno
1&u & Imptm, utraque cades [‘a::t'l'ici.tl:ur fda
mert fi priusadulterum occidit, aufugiente fis
lia, & aliquot horis interpofitis , & patre ipfa
quoque incerfedta fir, in continenti occidiile
dicetur., l.guodait.23.8.fin [FadLeg Jul. de adult,
Siclicer debitor polt interpell uonem frim
cgulh_cl.;.&l:;:r in mordlamord 32 ,ﬂl‘ dr fifier.CAmen
iltud ipa‘.m:".'i, quo folvere debuic, arbicrarud
bonivirirelinquendum elt, arg. & fi gass filinems,
§. 9:flipuiac. decollac, bowor. (oler.de proce[JLexes
Cist, part, 4 cap. Lm0 feag.

Alii ergd verbum (en conteneati) accipiunt
deeo, quod fitinfratridunin, arg, /2 fF inverb:
illica, b, efty imtratrodunm jroximm. C, de pelié,
j#.‘!& fﬁn.ﬂlﬁﬁ nverh, Exq gaiiniemti b é.iriing
proximo principalis debet contradicere ervore ui
Advocati,C.de ervor. Advoca: Ranchbasr pare s,
gueft. 2 m 104 Scharan Lexn verk, Ex conié-
wemtiin fin, Coler,dill. cavi a6, Al hanc di
fHonem Entt‘lliguntdc cos quod intr decen-
dium ﬁl:,mg. l. prome[Jor Stichd.21.8 i fine die, ibit
(onfeflim cecums agi poterit, fed modscnme tempiss
fRatuendumefl s non winwdecens dizvitmn, wt exa-
Etiocelebretwr fF de confl pecan V'V efemiec. conf:
j.m. 32,60 conf,6:n,38. Nonnulli hecvacabula
quindecim dies, arﬁ. cr.dereftpol infexto.Cone
flie Eledl, 6.part. 1. Nonnalliduos vel tres men-
lesy L infrandems. 45.5.10. L anfertur, 46. §.qui
compenfationem. 4. ff, de jur. fifei. Alii menfeg
quatuor [. fir. C.de sifir.reiind, Alii terminum
executioni lur. Sax, prehxum, nempe fex fepri-
mianas, tres dies; Andr, Rawchbar diit. guaft.24.
fwms. 104 Marth.Coler.diél.cap.2. hiclocutione

intelligi antumant.

Nonnullideniq; & plerique,, huius tempo-
ris definitionent vel determinationem judicis
arbitrio & modérationi committendam efle,
cenfenc, Dec. in cap. prudentiam §. (exta. fuper
tlofverbaerminumcompeteniem e xtv deoffie. de.
legat. Aymon , Cravert.conf. 1¢6. num. 17 pdre,1,
Hartnitie. 9.0bfervar 1. Ranchb gColer.dd locis,
Jacob . Menoch, de arbirr. jud guafl h:’:t:.ccnr,r_r.fﬁ
11 :f.d,,[nﬁn.gxlﬂ.f;.fdr.l.

Cum ergo certum fonfic, quodnim tem.
Poris intetvallom _pcr‘d iftHionem ::'n' tonrimenti)
intelligatur, utique etiam indabitacd afirmari
nequit,quasnam defenfioin coritinen ti, & quie
v.-:xH|rcs\ralhnﬂlﬂaﬁ.cs:ur, Commititer eniim
Dodtares exiltimant.defenfionen fieri in cons
tinenti, 1 fat durance adhucrisd; vel aggrelf-
fore non difcedente d rixd , & ad extransog
V4 actug
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-Geus convolante telle Aari.Salominrepes. |t

i K0 “" a’.c_fuff o wer. fodec, Dambouder sn

proét. cram. 56 numar Angel. Aretin.in trafl me-

fef verh, Er dibloes Toviva (e defendendo, numera 8,

Mareh Berfpart. 4 conelag numm. 2 1. i\{:raf . Beer:

deci168.n.6.Bartoliinl.3.§. o.ff. de vu @i arm,

wm fin. Ludov.Carverinpratl.crimaratl. de bo-
micid.craffaffin.$.circa guartwm num.1g Profper.
Farin in pratl.crim part.4 gueft. 125, numser. 339,
Felininc fignificafts18.extr. de bomicid, num. 12.
werf.cnon intelligas in continenti.Salycet anl1.C.
wnde viy.4.Andr Gaillib.x. de pac.publ. cap.16.
n17.Mafcard deprobardib.s concl.atrtbn gz

feqq.crm.45

16~ Contra, quodin comeimenti dicatur commil-

fum homicidiumab infulcato , etamii is non
occidatin flagrand rixa,auracturixe, fedexin-
tervallo, dummodd antequam faerit diveriinn
ad extrancosactus, putat Capell s conf.crins. 43.
msms.2 verf g eedemn mode , ubi [cribit, quodin
Cun""ﬂ--_'-_ua'hcarurll'quum defenfio » quando
indulrarus & 1.-:1'-.:ullli.|_~.n'|iiur domum (bnam , &
coadunatisarmis rediillerad aggrefforem, illa-
queinventum, nulloalio interjedto temporis
intervallo, vulnerafler.  Ertener quog; Ma-
Jeard. dill. concli1i2.6 nwmer. 1, quodinconti-
nenti dicatur fieri defenlio, quando infulrarus
pro interficiendo aggrefiorem facit pradticam
colligendi amicos, Vid. Baiard. ad Clar,.in §,
bowmeic distmr. nam.aig. 0 Adenoch.bibx. conf 107,
Fomicidine num. 113,60 Adenoch hib,1. conf.197,
MEH.40

37 Quid ergdin confrarierate hacftacuendam?

& Cerre quoad i;aih::_l maa'.emwgmrcﬂ{p.cu tutels,
£ ?lund nullam prorius peenam meretur,  defen-

lonem in continena fieri , nxta communem
opinionem Interpretum , quando in aggreﬂit
ipro,.lttglltiﬂ pugnE conrinuatione, ﬁ;igrsn:c
adhueolfenlione & conflittu cedes commir-
ritu:,imrr_'pldﬁ afhrmo; Quod non folim ex
proprictate vocabuli ( i contsnents) quod pro-
Pi'u'l IMOIMENTLLT Eel'npnris {E{:nu{,u_,iuxmsﬂmr.

'

18 i Lexicvecab. exconim, led &ex ipla qualitate

moderaminisinculpacz defenfionisevinci po-
telt, que absq; dubio prafensge imminensvi-
te pericalumrequirit, L2, C.ad Leg. Corn. de fi-
ear.l feientiam. 45.8.qui cum alirer. 4. [F.ad Leg.
«Aguel. Conjlie. Crim, Carolin. articnl1g0.gr 142,
Arverd, polt offenlionem &agoreflionemin-
I _l'L':!.'l!o quopiam temporis pri‘rcr!.tp[;.:» s in-
lulratus modd non denud offendarur, in dilt
crimine vite confticutus non e, fed illud mul-
tis ll'--.'-ciisi."-':uiurupul:cﬂ,:adr_'-.:.q-,![ homicidium
in riza cadem & iplo conflictu non fequarur, ad
neeellariam defenlionemillud commillom |, &
maoderamen friéte fervatum fuille , dici non
poterit,

19  Quoad excelfumverd defenfionisut & mode-

ramexssincnipatetutele, quando & quotempo-
!-"-S‘ll'ah‘l"-'ﬁl]D oft aggrtl]{nnc m }urqttrhpib, e-
1utmodi exeellis commirratur, & quando pro-
prerea occilor peena ordinaria.vel extraordina-
ria puniri debeat, hoc fané regula certa definiri
non ]mteﬂ, idcoquc puto hze omnia judicis
arbitrio relinquenda efle, pro multiplici diver-

176 Pars 1. Quaft. XXXI.

initets

fitate intervalli, pe rlonarom ; &alii
cedencium, Nicel. Boer.decif 1 &€0.n.6. Angel A=
retim sntrall malef verb.cr dillsss Titis fe difen-
dendscol.3 vorf,cr disitur fiers in continents.

Nontanenarhiriomitalaxamludex haber, 20
utpromotu fui animi excellum moderaminis ,,
incolpara turclx ac defenfionis definire, nide,,
peenam ordinariam vel exrraordinariam mit-
orem occiloriimponere queat, Sed xs'r|r-z'_c;1- ,_,
ter & exaclé perpeniis -:J'rcumll;m_r's'.s quibus-
vis,& imprimis examinato intervallo polt rixd
efMluyoadvertere, & exacté confliderare deber;
an duranteadhue dolore & ira proveniente €x
offenfione & ::Egrclliun:, antequam divertas
rar 2d aétos extraneos , infolrarnsaggreflorem
occiderir, tuncenim provocaro eHam €x inter-
vallo occident minuetar pena, ob excellum
moderaminisinculpatz tutelz, difhcile nam-
que elt, iacundiz calorem crstnpr|:11t?n:.i’._;1‘f-§-
fmp;mr.:-r,l_';l‘: ﬂ::ff,zg.fnf. de adulr. &fglmé:r; =
dumaliquomodo ei, qui ira juita commorus 23
fe ulcifcivoluit. L.14. §. 6.de bon.libert.  Sceus
verd, [i provocatus occiderit infultantem palt
ri-:,m.{:hEnn_'t-.--.din..’;‘cpult‘]unm cellavie dolo
&'im:j;*[l'u_;:d extraneosdiverrerit actus, Quo
cafudefenfionis excellus,qui peenam ord '
meretun.committitur, Aliterenim fidiceretur,
viahominibus aperireror, uleilcendife propria
anthoritare,inimicosque fuos occidenct, & fic
i'r:n‘.l.u:flii-rr& homicidia remanerent im punic
E'I_il'l.'l|'.|,!H.'|.{-f:'-ﬂ:\_'f_','.'..lni::'.'.:“l.'l.':'l,,'.l.:.L.!UL-lllli'f Pl- H
dentem provocationis caufam nen hal
Quicquid etiam in contrarivm proterat Jerrds
zinin conf 4 33.cr conf 41 4.quibus non mulmm
confidendum efle, [eribir Baderd ad ful.Clar. §.
[fin.gueft.6o.m,69.

Hzcur manifeftiorareddantor , ad infor-
mandum luadicis arbirriom , guando {tilices
pena ordinaria vel extraordinana ob excels
fum .:!rcll:".}:.}-'fp'n;_f & moderaminis mf.'t.fp.;.r,f rarels
in tempore commillum locum habear, quan
doitidem oeciforab omni pand It immunis,

calllsqumduu,cx quibus; quid de aliis Lili-
bus habendum, facilimé judicari poterit, lubji-
clam, :

PRIMVS CASYVS efi; Quandoinfyl. 22

ratusin H;lgmnu J.qu:‘n.'m{mr:oc durante confli- Promm
£tu, non divertendo ad alios diverfosaétus fe- safee,
{e defendit , & aggreflorem occidit.  Hic fi
Catera rcqu:iiira mndc:r.:min:.:';:L'ulp.gt-.r ture-
Iz circacanfam & modum fricté oblervaveric,
incontinentoccidiffe dicirur , adeoq; mode-
ramen inculpata rutele debito modo oppo-
nendo, fe ab omni peeniliberare porelt.

Ita fentiunt Nicol, Boer.decsf. 168 nuem, 6 7, 23

Hoftienf inc. fignificalli. 18, exir.de bomicid, nw,
17.8bigr Felin.n.12. lodoe. Dambond. in prax,
crimm, cap. 7 6. 11 Mateh. Berkich. i, conclaf,
130 41cAndr.Gasldib.y depac.publ cap, 16 num,
17.Ludov.Carrer.inprall crimin trall.de bomic,
craffaffin.8. circa guartsm nums. 19, Profp. Farin,
d':é?.qﬂ'.tﬁ‘.ug.uum.5;9.@-ab:p{nr:mﬁrrgirrsﬂ'}l-
rim.difl. foco,

Hzcqueallertio dubio feré caret; uti enim 24

fnpmg.;ﬁ.n,; §.dictum; mederamen ingul pata
tutele
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tutelz rarione temporisin o confiftic, uede-
fenfio & interyallo harfed inipsd concertatio-
ne & congrellund. 4¢.1 52.8. 1. ff. ad Leg. Aquil i,
guod eft, 3.5 9.Lr7 ff de vi & vi armar. Harppr.in
sralk crim. §.item Lex Cornelia de ficarsis, Infi. de
publjud.um 145 Petr a Plach.in epir, delsld. 1ib. 1,
cap.28 .ml.lG.Gcﬂg.Girr;cbt.m .rr.lﬁ..‘i.r untﬂ "If“
fenf cap.10.m. 19. Cum ergd hoccaln occiforin
iplo conflictu ac congreilu offenfionem pro-
pulfat, & fefe defendendo invalorem occidic,
ablg; dubio moderamen inculpate tutele ra-
tione temporis non excedit, ideog; etiam, mo-
do & in reliquis iftud moderamen ftnické ob-
ferver,a poena immunis eft, Etlane, fiinfulraro

g5 permillum necareaggreflorem, tunc, quando

a6

- |

in difcrimine vitz conftitutus eft, quiaprovo-
catus hocfacere quearin iplo conflituac con-
greflu, prorfus non dubitandum, uequotem-
porciph Pcrjculun'. mortis maximé imminer,
juxta Ordin.Crims Carolari.i4 040 pr.grart,i4 1.
Hocq; clarius exprimir gloffa permanica $andr.
lib.3.4re. 78.m.10, in verb. ob bic Morhmwebr in
frifcher Thae und anfffrifchen Fuf aefdiehe .
hoc ¢ft, in iplo conflictu,
Etjuxta banc fententiam r:ﬁma'emm Dinn,
Scabiifapins, abfolventesab ommipenaRenms,
gui fervando moderamen incalparerucela, in
opfa concertarsone ac congre(fis adwi defenfio-
nem aggrefforem ocerdse.  Ad confwltationem
Prafetliin Roflan. Men/ . Maro. Anne 1591,
An Naeh gn Bitsecfelde. Menf Aprads, Anno
157 4-
ﬁb:mﬂ.’ adreguifitionems Hieronynsi Stols
gers! Menf . Maio,Anne 1601,
Ad confultationem Quaflorss Finarienfis Meny.
Auguffo. Anno 1 618,
S ECV NDVS CASVS eft; Quan,

Seeundis do Rixantes five pugnantes ab invicem
Cafis. aliquandiu fuerinc divulli, poftea vero,

. 1.@#- (breyi tamen ac modico intervallo , uc
miedo puni

ende,

i

horz dimidiz, non etiam unius, vel ali-

inful:asss Quotdicrum, urquidam putant, poftag-
pot breve oreflionem praterlapfo)iracundiaadhuc
siperisipa. 4 rante , infultatus aggrefforem invadic

Fissem

il =

X ag- & UCEII.‘!il'..
grafferem

L

BADISCHE
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Hic certé moderamen inculpatg tutelz pro-
pterinrervallum remporis excedit, adeoque ab
omnipeenaimmuniselt, fodec. Dambend. difd.
¢ap. 79, mavdul.Clar.bib g fencent.§ homicidiwm,
nw, 14, verf fic etiamfi orc. Nicol Boer. decifl 168, .,
G.ver, gquando iam perew|fus Neq; enim infulea-
tus rixd aliquo modo ledata, amplius in vite
diferimine ac periculo conftiturus eft, veluri
hocrequiriturad moderamen inculpate ture-
lz.1.6s guiaggre(forem 2. C. ad Leg.Corn. de ficar.
Lfcrentiam 45.8.qui cum alieer. 4. [ adLeg. Agquil,
Ordin.Crim . Carel.art. 4o.Nequeincontinen-
ti & illicd hoc cafu infultatus aggreflorem in-
rechicic, juxtal. 3.9.9.0 17.4F de vicir vi armata.

Quamvis nec puna homicidii ordinaria oc-
cilorem hoccalu plectenduny, fed ob excellum
mogeraminis inculpatz tutele, relpedturem-
porisac intervalli modici commiffum exeraor-
dinaré, fultigatione, vel etiam mitigs punien-

LANDESBIBLIOTHEK

DePaend excefs.ratione Temporis.

179
dum efle exiftimem cum Profp .Farin.difl guaft-
Y15, 0.4 C3Joel Clar dil1.§ homicidinmn . m. 34. 2\
col Boer.diél.decif. 1 68.2.7,

Twm, ob are.1 42. Ordin, (arel (vim.inverb,
obder fo der Kidger in diefon Fall emne foldhe el 30
nung faracbe/ daf der angesogene Todjdildger
dariim feine redyreMothmehr gethan bdcremvann
¢ def Entleiberens als er jhn exfdblagen hleces
gang maditig undvon der ‘Bendtigung erlediger
gemwefengre. LIbi dicitur, occiforemab uﬁcn{?n-
ne liberatum juftam ac legitimam defenfio-
nem prietendere non polle; lequitur ergo,qua-
lem qualem hancelle defenfionem , qua lices
ab omni peena Reum non liberer, extraordina-
ric tamen ob exceflum mode¢raminisinculpatz
tutele eum punin facir,

Tam, quod breviintervallo poft conflictum
praterlaplo infultatus juftum meram haber,
cum antea ab aggreflore fueric percullus , ne
turfusab eodem inlulrerur, Nicel, Beer. del. di-

e 168, 5.7,
Twm, quod hoc cafu dcloracira ex offenfio- 32
ne proveniensadhuc durer, animusauremn ira-
cundia incenfus{e continere non pun:ﬁ-, quin
rationem excedar, quare haudimmericd exera-
ordinanié coercetur.d i adultersnm. §. Impera-
vor.ff. ad Leg. Inl.deadult. .1, §. gueripoffic. ff.ad
SCtism T.HIFIH. i gmrqunfrg!arf_ﬁ de reg Jrrabi
Philsp. Dec.n. 7. L refpuciendmm. § delinguunt.ubi
Bartol ff de poen. Nicol Boer ditl.decif 16307,
Hinceum P, 8, cﬁnﬁ'}nmﬁ*ﬂm* .l"gnytr- E: ]
cu(fiss fuerar , prateriapfa bora dimidia poft of -
Serfionem , prope janwams expeltansipfim gul-
tro perfoderar, pronunciarant Scabins; Eum ob
exce(Jum moderaming incnlparetn:elerations
temporis commifJum , fufligatione & perpens
relegarione puriendum effe , bifce formalsbruaz
So erfdcinet davau foviel / daf der Sefane
gtne P, 5. am debennidhe ju fraffen/ Erwird
aber gleidivol meqen def bey feiner angefiibrs
ten defenfion woritbten groffen excef: Sffentlich
e Sraupen gefclagen/ und nadh erlitrence
und aufigeflandener Staupe deféandes ewig
billig vormiefen V. RN. W An Kidenmets
fier juDRerfeburg. Menf. juko, Anno1623,
TERTIUS CASVS eit ; Quando poft of- 34
fenlionem & concertationemintervallolongi F‘;‘"%‘
temporis; veluri unios fenaliquot horarum vel ,,,:f-m,,;
dierum prererlaplo, infultatus denud aggref- valls pra-
forem, hquoabinitio perculfus fuerar, invadic #orlspfe

& rtrucidat. Hicfivead actum diverfum deve. “/@arms

nerit five non, ob{patium temporis przcerla- :g-:“,

Pﬁ.llll o non folim moderaminis iﬂ;‘l!.fFil’l“ twee-

la, (ed & defenfionis excellum committit,ideog;

pa:na homicidii ordinaria plectendus eft.

Qualiseftis, qui perculfus domum abiit, & 3,

Polt unam :Lutplu['ts horas reverﬁls,dcfert gla.-

dium,& fuum percufforem occidit: Vi &is,qui

Fercuﬂhs cecidicin terram , & jacuir ibi lopo=-

rarus & collifis per hotam, randem reverfusad

fe, percutit& interficit percufforem,dummo-

donon tumebat repercuri. Necol. Boer. difl.decif

168 nam. 6. ¢ 7. ver guod fipereuffi. Dom,Car-

din. Tufch.rom 2.praét.sonclls. D.conclia9.m.1g.

& 16. Profp. Farm. v, quefl evim. 12§, m. 343,

Hie

. e 2
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Hiclaneé 4 pana ordinarta liberan nequic ,
3% Tam,quod tam longo remporis intervallo polt
concertationem & rixam pr.‘::rl‘r]ai-i_b, 1racin=
diz calor probabilicer extinétus, &clopituselt ,
adeoqueininlratus I;:c:-cl:;_'ptiu:u.' hacrueri non
[un[d!,!:—x{ [1u|:j1|5 ftudio vindictx Dg::ri:[!;'rrrCL'l‘l
occidiffe dicicor,qui enim ex intervallo n;‘."x.'l:n:_:i-
tard illacam vim repellic,isad vltionem hoc fe-
cifle cenfetur,l.q5.f.ad Leg. Aquil, Cwiac, ad it
gued met.canfa. 3
Tum qudd hoe caliinfultacus nullam pror-

37 fsdefenfionem pretendere queat,ut qualem
per prefupponit offenfionem violentam;Hzc
antem dinancea cellavir , ideoque & offenfus
propuliationem i fteredebuit,quiaincer offen-
fionem & p!'npulﬁttiuncliu‘ii mutuns quidam
rc]ir{'ﬂu!s & relado. Georg. Obrechr. in trall.de
nece[f.defenficap.ar.n.a6.

3 Neque hoicad verlarur, qou ‘.gnqﬂ'cnd um
fivei, qui provocatus fe ulcilci voluir, A14. 0.
debon Jibere 8cquod difficilimum ficracundize
ciloremcom primere,l.38.§. fmperar orfFadl I
Jul de adulr. unde dicenduim,occiforem hoc ca-
fufinonab omni,atramen ab ordinaria pena
immunem elle. Efemm,pradiéta juraaguntio-
lummodo de o, qui ex jufto & inconlulro calo
re iracnndiz peccar r’m]L]::is,ql.li]m:;_roTl:n'.pua
risintervallo poft offentionem praereclaplo,ag-
.‘1:1":1‘:%1.":_':1.1 occidinon mex inconlulro calo-
reitacundiz, qudm animo perve rio ulcilcendi

. dc!lm:uic.":'\' fialicer diceretur, omnes homici-
dx ab ordinaria pana eximendi efl 5 Cum
nullum feré homicidium ab li
quaprecedente commite
Fuarindifl. quaff 115,

39  Etita F}armn:farm,'; Sealing ad :-.:,ir.’:r'l-"fr.-'ﬂmm

Senaros Drefelenfis, Syat M E. fnquren befant

unb gejtanbemBaf nach dewn er (1 mic Hanfen Kivs

fhen mit crengey Fdven abgefhlogen / v alfo bald

Daranff beim ﬁchl:lﬁ“}t:-l'l Tehregeholet/ und ala

Sranf Hivflendnde(fen feiner L3 ege forigangen/ bés

felben nachaelauffen / unb als cr jbn ceeilee s aljebald

it ey Tehte ot fincdon Seiven hinctn gefodeon/
bajiviefelbe jur vechoen Seiten wiberberauf arfabs
ven/unbes fE Danfi Kigten von foldem Stich aljo

[j~1[|'.‘ﬁ tod blichen e Da mun bey (fr{fangme M.B.off

foldyem feinem Betdnmifi. fir Geridiee frepwinia

verharren/eber Befi fonffen wie reche dberroiefon s

Be/ fo midhte er wegen folcher an Hanjen Kirffen te:

gangenen und bebanten Entleibung ! binwiber mit

b & chert vom Leben fum Tobegeftvaffe werdé/

MR M Fabr, A1604.

Ir. Hac H.F in goten befant und geffanden / daf ex

C.H, cinen tdDlichen Sddh oben an der lindien SSeis

ten hinunter nadh bem Hevien ju mic einem Deflex

duTefmaet mnb fen foldhea von [hme viefet Driachen
balber gefcheben/baf ber Cutleibere vorm Takre als
¢ Dic Ydmmer tin @arten gelaffen /Dariu fommen
undjbn inBoben gefchlagen/undweil ce jhme oo in
Tegtommen/habeer davan detadt/ic.  Dannp
ber Sefangene anff feinem geehanen Beldnenif
vor effentlicdiem gebegten petunlichen Halfigerichee
freniwillig verbarren/oberbefi foufen twie redyt fibere
Spicjen worbe. Somddeecrwedm felcheran €. K.
Begangenin ?lltl'fibu.ug BimpiDer mit Dem &Sdhivers
voim deben jum Lobe gefteaffe und bingericheet wers

ben/ TR 2B An Schulverioalder ju Dferdie, A,
Lazuar. A- 1629,

AR ety
({eh l.'l-l 1O0nC ail

1% =
UL, UTIOGIE ad VELTAL

Ir, Ad Confulrationem C. & D. Somddire #.M . von
wegen folcherbegangenien nnd l'f.'f:-n:m_i.‘?ul!t:bulug,f 41
ungeadstet was ex tn feinem Fehelff fivaowonbdet /
bafi nemlich ber Eneleibece jhm cine D aulihelie ges
geben/angefegen/rocil fonberlidy Die Deugen anfiges
fagt/Daf: cine ganpe S tunde vorfanffen/von berHeie
an / als er bie T aut{chelle befommen/che er 4. F ges
fodienhinmider mit bem Sidioere vom Leben fum
Tobegeftrafftreerden/ B K. T8, Man). Lnlio Anng
165602

1r. Somddite E. N. vonmegen folder Ent.

leibung feineg gefanen Stirmendens unges *

adetspag nemiidh ber Entleiberejbn jubor in

der Sdenclegefdlagen/ hinwider mit dem

S dhrertvom Seben jum Tode acfirafft weer

DewsSH.R.8. An Sdidffer gu. ESclevaberge.

,'ifrnf.d-f.na.;:fn He 1607,

Semmliter reffan/um in e ifir, grepere s drarer-

wallotriuns Gor arim poit conflitlumpra rerlapfe

ﬁfgﬁr:ﬂi}n‘r& ecciderar; Ad confilrationem G.

a8 .M Adare, Anme 16 16,

Paruer diflarafust panagladii A R, defenfio-

nem pracendeniiad offenfionems anre trignninm 4

ab ocerfo fallam; Adrequifitionem Pratorss Ls-

P‘.":r:ﬁ.j M Felbr.Ani6.6.

QVARTV.S CASVS eff; Quandopolt 4¢
infulrationem & concerationem ambo. , ag- 4. fus
(usleceflering, 6:ad invicem di- f7 Pens %
CHAETI ..’
N : grefferems
te compolia, vel tranfactiong Ipontanca, vel'yog rixa
adinterceflionemaliorum,miulominusantem fedammd
poltea infulrarpsex mrervallo , | bve hoc lon-

43

grellor&iny
vili fuerine, ledar omni rixa & offenfionecachi-

gum , live modicum fueric Jagpr efforemadon-
arur & occidat. Hica Fu:u.-.Imm:u.’.um:qu;t—
quam excular patelt.

Taem, quod inlultacos, ex intervallo & pu- 46
enaledaraac hite compolitaadverfarium denud

q4 - : 1+%
_\‘_'1'_'1‘.1L.‘II‘:1-L|.1'_'PJU noR Carcag,Cum nihil -1||'!j'-|l15

g
I‘-‘t:_"li.cl'll.li.‘l.l:.'[,l;lli_'ll.ll'l.'L‘E"lI.I.i:'l'l"_'r,l.'l'l_:l.l-.:L'.',L'n_i. 1~
te calore & dolore vulneris, potius vindicte
(:urialjr:al:i:,'.{u.l;'.l:h'f'c.'.".n’.n‘rlcl'[ animo hoe feail-
{e cenleatnr. Ordin. Créim, Carel art. 150, Mareh,
Stepl ¢ Rewws, Peir. Theod.an Colleg. Crim. diff,
finath g die. D,

'fnm,tlubd L_FI'Ilnfhf;.i'F;r:IFn'J qu
iamn fucricprelupponataliguan

17._Sublara erzo hoe calu offec
{i:-.;-n:.lll-.‘:un translationem , yel ad intercellio-
nemaliorum, cellatquoquedefeniio, Obreche,

difl.ga1m.26.

Stcundum banc fententiam pronsnciaruniSea- 48
unsad confultacionem Pretoris L.‘I[-'I-'r.'.'-’s-- : 26
@leich ber Grefangene [ich wif eine bevuf
fen/Dicweil aber Dennodh auli berab
Anflagen jo vic [
dneifchen thnen entfia
ber Bracht worben; tnd e alien fue
gefagt/miches befiooniger geariffon/
und den Entleibecen / welder nady ber Thorgegans
gew/benStidhbavon e geflorben/jugefaait) fre.So
mag ex Perowodgen [ jeboddy wenn ex anff jenem ges
thanen Beldnmif vor Serichee frem a verbars
ren ober Defi fonfien/ wie Redhe ﬁb(rnﬂ:’:_ﬁ'n wilrbe/
nift bem Schwad vom Lcben jum Tode gefivaffi
werden B8R0,

Menf, Martie, Anne 1600,

nfione , x'uipcr

in et
o1t DO St
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Ir. Bai T, F.betant ind geftanden/ dafi cc AL R.yon
Hralle alsderfelbe fich tuver mit jhm geplaget/ nnd
swifchen jhnen beoden / ven andeen Sandetneds
tenjhren Tocegefellen _L;r:;‘c:-::cum:t_mmmwrbtn it
feinem Rappier invoion Lanff vorfoplidy geftodhen/
und depmaflen befdidbigee / baf er bavon Innerbalb

€9 ciner Stundegefforben/ 3¢. Damun ber Sefangens

De bonor. & perfonz alter.defen. 18;

anff feiné getbanen Beldninifi nodhimals vorSerid.
ge freviotliia verhared/ober defi fonilen roke recht fhers
swiefen voitebe/jo midyte evvoegen (vicher an obbomels
wem A R. begangenen und bl anten Enileibung,hins
wiberum mis dem Ecrvert vom Leben jum Tobeges
fraffeverden/ TR 28, Ad reguificionim GQuafie-
ri Scemlscenfis, Minf. Maie, An, 1597,

QY £ST10 XXXIL

An ¢ quando rvitam alteriugs ,nec non bona internecione

a&g?'rﬁérﬂ deﬁ?;dﬂt liceat ?

S VMM

X .Na.uﬁl:im nos I'Pﬁ.'.' ,ﬂs’érf cralos E::Frric."facanﬂi -
tutosdefendere poffumm,
8. Muxime autem confanguineos, velwti Paventes,
Liberos, Fratves, Comges nt.3.4.5.7.
& Refponfum Scabinorum Lipfienfinms.
8.Necnor cosgusfibinos nﬁﬁnﬂm tenent.
9. Owin ¢ extraneas quasq, perfonas defendere Ii-
CELMLIO0,NE,
13.Qnas grin difcrimine vita conflitutas defendi-
re quivistemetur,
13 F s quing non mins proximsm,quam [eipfum
diligere jubetnr.
14.4n prodefenfione rerum impuneé aliguem occi-
derelicer2m.a6.17.

15, Pecwnia - bonk, vita Gomsinis vocantur,

Valenam Moderamen incu]lmtx tutelz

elle debear, quxque requirantur ad hoc,
ut defenlor abomnipeena immunis fit, ex iis,
quz _pucedmri&m ?mﬁmﬂrﬁm dictafuere lucu-
lenrer apparer.

Hzcerpd fi quis diligenter obferver , nee
moderamen im_:u]]_:a.r.a; tarcle ullarenus exce-
dat,tutd & impuné non folam lemeriplum,fed
& ﬁmsa:c[.;, alios defendere potent

Non enim nosipfos tantim, {ed eriamalios
iniufté offenios & in }w-rl_cu:ﬁ conftituros de=
fendere,ecorumqueaggn etloresoccidere poilu-
mus,ut Doftores feré omnesunanimiter fkatu-
unt, Felinanc fivero sexer de fententuaxcomm n.
:;_-{jgrﬁmn.m Pran’rﬁ nfiame froximi facol. Bowlen,
invepet. Lcapitalusm 18 5.famsofosnag 8.fF depan.
Jodog. Darmbosd.sn praél. crim ¢ 80 Ind, (Lar.bib,
g jenc.§ bomsicdmmn. 27, Henr. Boger,lib. 3. de
dnelle cap. 110 21u0a, 4. foban. Harppr.in §. item
Lex Cornelia deficar.m 64./nft de publand. Profh.
F.ifm,pgrr.j APEF ':‘T-'II'H.QFM,:'F. TLE mEmEY. LOT. G
feqq Marth Berlich part. gicond.1 1.0, 4 4 Loanm,
in trall.defanfirpare. pare. v nem, 216 & fegq. An-
gel.Avinanrrali demalefic.verb. Evdifins Tarina
Je defendendon. 4, Niol. Boer. d oif. 262, m. 13,
wdnwran Gomieldom. puudr.refolut.c o 1.2 r.Ladev.
Carrer.ciprafl.crim.intradd de homicid. ¢ alaff.
§.5.exowjardefenfion. 46, Peer.a Plack, i epitams.
Lelifi b1, cap.28,

2 Quodquidemin petlonisneceflariis quibus

nondolim nacurali ;'a.;gnﬂi-.mr_;, led eram ar-
@iori fanguinis, pictatis, poteltaris, & alfedtus
fingularisvinculo pra reliquisad necellaria of-

AROT A,

18. Minima non [unt in confiderations.

19, Quidam defenifionem rerum tum demisim ags
mittnent ,fi cums virs pericule comigncla eff, m,
20.1,

22 Regseitnr hec ententian 13.24.25.31. 32, 36,

26, Sententia lodoc. Dambonder.n. 27.28.

29.Refponfa Scabmorum Lupfienfinns.

3 0.Concordat. Didac Covarrny,

33.Qwando proportio inter Res & vitwems bominks
eft artendenda.

34.Explicatur L4 ff.ad Leg Aquil, & cap. f§ perfo-
diens 3.de homig,

s5.dmtelleflus b9 ff.ad Leg.Corn. de ficar.

37.An ¢ quande furem nollwrnam ecosders fiigar.
n38.39.

a0.Sententia Scabinorsm Lipfienfinm n.41.

ficia oblriéti futnus, minus dubiom haber, ob
textus manifeltos in Lifls gurdem. 8.5.fn. . guod
met.canf l1.0sem Divas ff. ad Leg. Cornel de fi-
carl1.8 finl.1.gr[eq [F.de lsber panfl. quipenum.,
3.4 Jed gwod diximu. ff. de penu legar.

Velucifunt Parentes,  quibus fommum be-
neficium, nimiram polt Deum vitam accipi-
mus, [ 4. de (wras furisf114.9.0 debondshere.
fuoare vicilim Fa:cmibus ierarem & reveren~
tiam debemus, L2 ff.dejuft.d jord. 4. fF. de inins
vorand,

Labers, in quibus falvarur pater , & paterni ¢
nominis dinturnitas cultoditur, Laze. L 19 1.5
fin [f.de w:rﬁ.jﬁgxgﬁ&: cum guibus eftuna caro,ut
proinde parensconrra flimulos naturales face-
ret,{i Gliotam curelam fubire renuerer, £36.5.0.
f:a'c excufar awror,Si enim, Platomereffe,animalia
quoguae bruta pro Tuis fetibusacrirer dimicant,
illosquie defendunt, multd magishomines na-
turali tazione preediti fuos liberos proregere &
tueri debenr,

Fratres, quicorporisnefti quodammodo p
parces lhnt,Zurmﬂ.tf:E?,pdn.'L.H.S;.d‘ﬁg{.

e gn:mf.#m Autoninm Perficnns , guiut an-

yiliaretwr fratvi[ie, interfecerat alium cum co

rixantems, A5 48. Menf Nov fuille abfoleim
ful.Clar dild. g hemicidimmn.L7.

Etin c;ﬁfmlﬁ diftatime Efkgﬂfﬂ#m pere 4

peticam ei,qui defendendo fratrens , moderame

rnciipate rieelz excefferar, nad) Bareut / Ad
vegiisfitionem Confiliariarim Dn. Comvitis in

Eolms. eMenf Febr, Anacgo,

Contsi=
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