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De Peena exceflusin detenfione. 15§

refere Marth. Berlich. pro flabilienda opinione
eorsma,guioctiforem, [ervate criam moderami=

7 vV olffzango Thielen ju Sieeburg | M. Mart. nelegitimatutele ad folutionems V¥Wergelds o
¥ Ani1604. mulitam fummam 6o, [olidorum condemmnan=
. S Etfuper taliforfanca fis lata cff fententia yquam dumeffe . arbitrantur.part.q. concl,12.m 4.

A .

QV £STIO XXIX,

De pana commiffiexcefCus ratione cauf , tam in defenfione ipfa
quan moderamine inculpate tutele.

S VMM

v, In defenfione excedens limitesincalpara tutels

penam effugere nequit.
v, Qui exveffis pana Ordinariacocroetsr. nume-

ACRCTUK

§6,0¢cidensminantem fibi & paena ordinaria nsms
excufetnwr? ns, §7.

§8. 8§ ad minaiverbales accedar aliguss allus. ns,
§9. 0.

e g )
- 3. Improvocatonon prafumsitwr dols , aut ansmus 61, Melius eft in tempore occurrere, guam poft exi-
@ pccidends. e vindicare.

6. Quomedo judex in definiends & puniends
exceffie arbarrissm fuum formaredebear.n. 7.

6. Potentia aélui proxima cenfetur offeinipfos-
tin.
ﬂ;.ScnImrl'..zSmhmmeiﬁ@uﬁum_

¥ .35,

o 40 9. Non uniformis bodié punaeft excaffim legitime 6.4, Qmid [inudis verbis quss adems mineeur 5ums,
] defenfionis . 10,11, G 6,

4 12. Quemodo puniarur exie[fus moderamini in- 6. Sententia Scabinormm Lipfenfinm.n.68,69.
# ¢ulpate. n.13. 15, 70. Ouando committatur exce[Jus moderaming
14 Sententie Scabinornwns Lipfenfinen.num 1 6.17. smcwlparaincelaratione caufe.

s 18,1 9. 1. Provocaiss ad dwellumoccidensprocantemab

20. An ob bune excifJum pana corporis affudiva
guieat Jrrogdrr?n.z:.u.z.; :
24 Sententia Seabinoruns Lipfenfium.mas.
26.Num exceffius graviffims penabomicidii ordi-
marid pumri debeatinumer.27.18,29,31.31.

omens pend non eff mmunis,

2. Ad remedim probibirans mon eft recurren<
dum , guando adeft butum iwris reme
dinm.

n3. Ducellwm feu Monomachiares eitilivita, gna

(EXANI T eiay.

33

30, Owidolore commotis delingair, mitiss pamivi 7 4. Re[ponfum Scabinorum Lipfenfium.

debet, 75. Owa fit pana provocati oecidentis provocantens
34. Explicatio artic.142. Ordin,Crimin. (aro- mn duello.n. 76.78.79.

I, 77~ Ignofcendum eft ei, quifevolwit aleifciprovo-
36, Pude fit diyndicandum , an guis exce/Jevit mo- catus. .

deramen defenfionss an veromoderamen in-  80,Sententia Scabinorum Lipfen/iuns. numero 8t

enlparemmtelen. 37,38, 81,85

39. Onomedo ratione (anfacommitiainr excefw,
m, 41,
4. Defenfis femper offenfianem prafupponat.

8 4. Provecatus occifor fimul tenetur adprefiatios
nem Wﬂ:{c-"&ﬁ ¢ expenfaruns.
8, Refponfa Scalimorsm Lipfenfium.n.36.

d 42, Qud pand pleflendus eAutor Rexzinpericale E?J;Nriurilpmnseﬁ pleétendus,qui absque verbis
l confTitstis d fuidefenfionem aliguem oces- intinriofis ProvoTAts OECidst provocanIems. i
dens, 83 84.
i 43 Cuisadf, canfaprincipisms attendendsms oft. 90. Refponfum Scabinorum Lipfenfinm.
4.4 Quife periculs fubyeit , indifermme vitenon  ot. Qus fit pena provocantis occidentis provocas
i videtnr pofitiis. rumin duello, n,912. 9 4-
4. Autorrixg, fisa fortuna faber off. 93: Jus militare valgs dag Fauftund Kolbens
fu g4 46. Sententia Scabinorwm Lip[enfinm.nimer.4.7. Recht/ ufueil fublatums.
I 48. 49, 95.Sententia Scabinorum Lipfenfium.n. 96,
@ g 0.0ffenfus & Titio,Cajum sccidens penam bomi- 97 .Quid figrovecans & provocatoin duello appref~
crdiiincRrrit. ;. §1.§2. Joeaipsm ocerdar.n. 98.99.
§3. Re[ponfa Scabinorum n. 5. 100, Sensentie Scabimornm Lip[enfinm,n. 101,
2 544 .L"l."lﬁ bot fiat cafm, non data opera.
a2 Omicidium necelfarium, quod defenfio-  deramen quoad caufam , modum & rempus
I nis caufa comittitur,nullam prorfus pend  {tricie oblervaverit,
_ mereri, di¢tum gueftione precedents,quod taihé At, fi infultatus excedendo limites in-
eo rantummodd calu verumeft, occifornon  culpare rutcle aggreflorem [uam occidat,
it folum defenfionis, fed & inculpate turele mo-  nec oblerver ea, qua inculpatz defenfionis
propria,
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propria, quzque circaillatria, w:'u_"lu:l mo d}tm 3
rempus,& canlamartendenda lune, is certe co-
tralegitimamdefenhionem peccat , ac proinde
ob excelfum peenam cftugere nequit. - Georg.
Obreche. intrattas.de weceff, defenf, cap.13. per to-
TR,

Qui tamen exceflusnon pand ordinaria ho-
micidii,{ed miciusarbitriojudicis puniri debet,
MNon enim hoc caftichm ob commillum homi-
cidium, quam propter excellum moderaminis
|:|cu|p:1l:.1' tutele paena imponendaelt ei,quiin
terminis & moderamine defenfionis exiftens
iﬂi.'.'I.I.]P'.‘-.{:I:[IJ[CI;L‘ [CIMINOS €% cclli:,grg.fﬁadﬂf—
terinm cum incefln. S Impevator.ffadleg, Inl. de
adwlt, Neg;in provocato prelumitur dolus &
animus occidendi, aut mutilandi , vel vindicte
ftudium, {ed potius defenfionis neceflitas. Ec
vulneraad menfuram nondantur, nec provo-
catus (Bateram in mano habere }mlr_-ﬂ,nr nona-
liter offendar, qudm velit, imé intenfo dolore
commotus noncenlerur habere i:]r:nimdin:m
intellectus,quia inftants periculi metus impro.
vilus rectum judiciumrollic. “Fienr. Bocer bk,
deduellocomum. 60, Ludov. Carrer inprail.cri-
min.in § .civea guiniwiide exceffis,  Eaque com-
munis ac unanimis eft Doctorum opitio.. Jafon
iz bt wim n Uff deinfF, o jur mbi & Fore. Gariz.,
m.9.¢r MarSalomon pa1. Sebaft. Medsc. decaf.

fortust.part..quaft 8 n.y3. fjr{{!qr.f:é_f,fcmam_§,
bomsicsdism nii.3 4. Covarr.in Clem. [ furiofiss. de
Homicid. Mafcard.deprobation libr.5.com I 1126.
w0 dnfin Lacob. Ayrer.intraglar. de bomicid.
necefl.part. 1. wwm, 391 Licob, Menoch. de arbisr,
Jud guaflionlib.z.cafir78.m,1 & fegq.c caf 279,
B2, Andr.Gail lib.1.de pac.publ.cap.16.n, 1.0 b,
2,0bfervac, 110.0mm. 1q. Marrh. Berlich. part. 4.
concl.aB.nm.1. lodo¢. Dambonder.inprali crim 8,
guoniam .64, Dom, (ardin. Tufch.tom. 1. pratl,
concllit. D.concl129.5. 4. Pretr aPlach.in Epit.de-
Lifter.lib 1.cap.28 0.1 4. verf, sdemy, conflat. Pro-
Jper.Farin part.s.oper.crivsin, quast, 125,098,396,
Anton.Gomel.tom 5 variar.refol.cap.3nz4, Ni-
tol-Boer decifa68.ma7. Andr. Fabin kb1 .comtr.c.
3 ?,.r/‘f::grdiﬁ'aﬁT:HHI de homicid.n, 9. Jacob, Bowlen
in repet doapivalinm §.famofos . 1 43 inpr.Perr,
Theodor.in Colleg crim difp,fin.th. 7, bt. B, Azetin.
confi32. m. 3.

Quz & manifelté approbarta eft ab Imiper.
Carolo V. in Ordin, Crim., art, 142 Perf, Memlir
denifthiering inverb.So ciner der erflen Bend.
tigung Batber vedliche Lirfach sur Nothroehr ge.
babt 1 und dodyin der That nidhe alle Lim(Eande /
Dit ju eluer aanken entfdinldigeen Notheoehr g¢.
héren/gehaleen beeee nift MNoth gar eben guermef,
fin/mwie picl oder menig derThieer uderTharllrs
fadh gehabt habeund dag fileder die Seraffe am
&ib/ &ebens oderaber gur Buffeund Bejferung
¢rfant werbesalled nadh fonderitderRachachung
ber Mecitdvorftandiqen ¢ alg bernadh qemelder
fefrd/dann diefe Falle gar fubtile Lnterfcbeid has
bensdarnady hierifien anders und anderg; fhieery
licher oder linder geurtBeileemerden fol/sc. Adeo-
que infultatus qui fui defendendi causa apprels
lorem hive inluleantem ocaidit,excedendo limi
L"L'Hllh!dl..'l'.I.I'HItLI_:..].I].q:Li!P,_:L[‘Elu-[c]'l_-i I"”‘“i hio-

Pars: I. Quaft. XXIX.

micidii ordinaria quidem immunis eflextraor-
dinaria tamen prna pro arbitrio iuns..lzcs ito-
rum afhici deber.

Hoc autem’ arbitriom regulan deber iuxea

rationem & qualitatem commifli exceffus ex
dolovel L_'ll].Ii'.lE.-!f.l.,“l"l"C leviori,aue leviflima, Si-
cuticnim excellus ex dolo & klll.ljit.ilr cu]p.i:;r-
ftimarur, ica & interoceifores modéramenin-
r.:ufp.n:.r: tatela exc edentes » BT adus pEnarum
debent oblervari,juxtatradica Profp. Farin. diéf.
guafl.129.9.409.4 !.L{lin:r.in_pmff. crims. de bo-
noicid.r affaf].§ circa guintwmn 1.Capolionf, 41.
w.g.verfmterdum eftlevis. Mateh. Bevlich,pare. 4.
conclaS.m, 0. Baiard. ad fel Clar.difl, § bonsicedi
n.1o07.

Diciturautem vulge excellus lata culpa com.
miflus, quande moderamen inculpate turelz
exceditur,rribus modis, videlicer in genere ar-
morum,tempore,& modo percuticndi. Cepol,
indicl.confil 41 n.S.infin.Ludov. Bologn.in confil.
36.col.pen verfinnoffro antem cafu. gr confil. 37.
col. 300 med ver( & quando hee fit vernwm, Levi
inlpd, quando defenfionis modus excediturné
circaiftacria, videlicet circaarma ,tempus, &
modum percuriendi; {ed antum circa duo ex
P redictis, Levifimd antem cmfp.:fs:xutﬂi:ﬁ com-
millus cenfetur,fi defendensunum duntaxarex
tribusifhis t‘{rnguiiinis moderaminis |L'3iriuu* £il-
tele non lervaverir, Cepoll.difl confil. 41. nu.10.
Belogn.dscl confil 36 ¢ 37.Prefper. Farin.difl. qu,
1251 406.410.00 mum. 414, e et Berlich.diil.
concladom 4. 6.0 8.

Intra hos itaque circellos dex arbicrium
funm continere, & pro qu.z[imwcx::c[']h-;,dulm
cuipi latd,leviori,ant leviflimi in mederamine
incalpatz tutelz commifh, panam extraordi-
nariam decernere deber. Quod & in terris hifce
Saxenicis ftridke obfervandum, & habiraracio-
neexcellus in moderamine defenfionis incul-
pata,p Fnaexcraordinaria vel mitiganda,vel ex-
;Ilpi:l'-lnd.‘t eft: Erli enim ]nrc Sa TON, Pro quovis
excefluuna eademq; paena conftituta reperia-
turita quod quis pfo homicidio, in quo mode-
ramennculpare turele exceffit, judici fimma3
inulctam, dad hodifte Semette queelt so. (oli-
doramfolvere debeat, fandr. libr, 2. artic, 14.
inverb DemNRiditer aber foll man erehetlen auff
ibn dag hochfteServette derd fenning/die man jfin
pileae sumerten/ undden Sreunden jhr Wehrs
geld 2.

Hodie tamen id ufu non obféovatur , fed pro
racione excellus commifli occilor p&nd carce.
ris,vel 1':'[r:::';.=.l; Ione lcmpam] Laurperpetudple-
ctirar. Tam,propter frequentiam exceflus leg-
time turelz circahomicidia, obquam meritd
panafunt exalperanda; cum mulds graflanti=
busopus fitexemplo, L6 guis 36 §.qui abortionis,
ibid.ci f dolo naale non facsant res tamen mali ex-
emplicft, [f.depan. Tww, neh homicidisquoti-
diequaliance oculos heredum interfedt ober-
rare liceac, ulterioris detur occafio cumulrus,

Aarth. Coler smtratl.de proceff exeent part.1.c 9.
n.62, 63,

Quemadmodum eriam & lure Saxonico
hoc cafu receflic D. Auguftus Elector Saxon.
pProvocatum occidentem Proyocaniem juxta
qualie
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qn.ﬂiratcm commifli cx-:cﬂits_ TEJ:L'El.iE_iLZTIIc, vel
hmili]_m_-;gfi pro arhitrio ;-.ulf':l; .L_'Tl ¢l Jubensin
Cﬂujf.Efeﬂ,:u.parr..;.m verb: Sofellecin Ermves
gungder Perfonen Tmbfiinde mirorosnrlicher
Srraffeder Todefdilhger nit beleqet/fonderis wils
tiirlichi/als mit Sanbesvorocijunal vnd derglils
dhen ( fcilicet non capitalirer led pena carceris
vel muléta pecaniaria ) geflraffes reerden 7 Dan,
Adoller difk. Conflit.10. Ant. Confult. Conff Sax.n.
roms.1,part. 4. qu;ﬂmn. 17.nem.2. o fegq. March,
Berlich.dift.concl.1 8. nam 15, Coler.dicd.cap.gnu=
mer.Gl. ]

12 Ablg; dubio igitur ocgiferi hoccalu pro rat-
Q.1.8u0. oncculpa:&:cummjlT1:::-Ecliin,i{cicgario.m ul-
mods pu- o pecuniaria, vel eriam carceris pana dictari
:&:":: potelt.Dan. Mol ad C nfl.Eledt M.4P-4 th_m
drraminis calu Reus, qui panam corporis affliétivam non
inemlpars patitur, fimul ad {olutionem VVergeldi &ex-
tuinlar pen[—arumllria(:mu eriam damporum & inter-

elle, Adoller.ad (onfl 12 n.4.p.4 Jcondemnari de~
ber,proucexprelsé lancitum n Confl. Eleél.1 65
12.part. 4

13 Licet autem Ceanffirt2, i fi, tuncdemum
npenﬁts litis ..'I.I.'FL"L,'-_'l'u;fl[L‘!le‘.'l‘-"{'][l’Ti'|ll‘l.'l'I'IL'|i:|E'I.i.-
mirum Agnati lrm-|‘-_-r.;!1:i eum accularunt, in
werb. Auff foldion Fall foll er bef BDerforbench
Sidbnen s ober den Sdmerdmagen /weldie jhn
Beflager) dic auffacvandic Geridhebofféns jedody
anff vorgehende Recheliche Srmeffiguna guerfes
genfpfliditig fepn &c. Artamen hodic indiftin-
&, hive Agnati conera occilorem aganc okdi-
nario procelln, (ive judex ex officio contracum
inquirat , Reusin expenias condeimnari fo-
let.

Etita quotidie pronunciavwnt : Davauf allents
halbé jo vielerjdheinee DAFIT. I berandT. 73 .begans
genen Entleibung balber ain Leiboder Leben nidye jus
firaffen / Evift aber def E neleibeten hdbeffen Freuis
Pen cin TWelreaeld tuerlegen/and bie Berideatofion
uff Nidpterliche Ermeifigung fuerftatten [duldigs
pnd mag hicriber mit eiviqer oder deitl cher Lanbes
veriveijung : vl wilfirlichen/entweder cine eiclang
mikt Befananif/ovee imb cine gimliche BelvbufTe feis
siem Wevmogen nach 1. in Stvdff genominien mwere
Ren/ 8. K- 2.

Etr hzcita fele habent, gquando exceflus
matorculpa lacavellevi in moderamine incul-
pate I:l.il:erﬂ: commillus eft , ita ui peena luris
Saxon. {cilicer [amma mul&a, quz eft go.foli-
dorum vel quartver, l}_‘!ﬂ;:;l’:r];.‘:!'{ln'l. s Pier alte
Sdod/non lufficiar, fed gravior muléta pecu-
niaria, vel etlam carcerisaut rclcgatianis pena
requiratur. Aclevinfculo exceflu culpaleviori
antlevillima commiflo, pradiéta peena Turis Sa-
ron.omnind fufhicicexclufa panigra viori,

Prout a Scabinis habira de bac re deliberationd
fuitconclufiuns. M. Martio, Anna 1599,

16 Felutieriam in cafu com mfi ezcrfm ."gviuf#-
& quoridie refpondere folent : Davaufi allents
Balben (o viel rbefinden / daf 3. 9% weaen dero
an Ji. 0. begangenen Entlabung halber peinlis
then nicht jufivaffen / Evift aber gleichwobl befi
Entleibeten ndbeilen Freunten cin DWehrgeld/ onmd
bem Ridpeer tas héchile Bewetre nebenft Erjlate
gung ber Seviches tofen/ auff Richeeeliche Eemeffis
gung/juerleaen fhulbig D RIB. A4 requifine-
mew ludice in Erensen / Menfe nmio , Anrii

1598,
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De Peena exceflusindefenfione. 157

eAd confultationem vidue & Sddnberg / in 17

Sadifenburat /3, Majo, 1601,

Wolffgangs Ehiclensu Sechurgf / M. Mare.

Anno 1604,

ChriftophorsMillers/in ﬂ'rtrﬂnbfz"xfrnﬂ Iulia,

Anne 1606,

An Landeidieer vand Sdidppen in BVoiged,

bergl/ M. Majo, Annai6r g,

Quandoque etiam ob levitatem commiflli 18
excellus rantummodo ad folutionem W ergel-
di Reus condembari , neque [umma muléta,
neque alia paena iph ulera Wergeldum indici
loler.

Dafi M. N, befi verftorbencn nahefen Sreunden cins 19

Lchraeld guentrichten fhulbig onnb mag hicriiber

nad) Belegenbeit bififuls feener nidit geftraffe wers

ben. 0.7R.21. :
. Ni.‘:!ur.:|.|'|Ji'um'.'|]iv:4|."-'|¢t:’;1t'[1|r,r|u:_-.i.i;:u:ru igQ
juris Saxonici :ric. 13062 dandredyt g/ moribus &
fuitrecelfum, &arbitrio judicis commiflum;an s

= BeLrFa-

obexcellum relegationem aliamvé panamim- 555 .
ponere velit, ctim dcet quimoderamen incel- dwlpais
parx turelz excellin, fultipito quandoque di- e po-
tlari quear, Licetenim havd pauci exsftiment, ** s
excedentes moderamen |t1.|;;.1]1|=;1.:.*_ curela leve- ”;'_""':;i"
riotialiqui pana; quam celegacione pledti nos F:,;,,”j
dtbu__'ru; a'ix't]t-'::'hi t]hhﬂ:dﬂ ab ordinaria pacna ex 2
caula quadam recedendum fit, paena corporis
afflictiva imponi nequear, Henr. Bocerdibr.y.de
a'nrri’a.c-r’p.m.uxm.ef; Carreranprall crimin.pag,
18; facm8. Hippolde Marfil.snjradl crimn §.
quon ama, 5.0 fegq. Everb.un.y confil 68.m.5.
16, Alexandr confil vie.n fin.vol. 7. Ludolph,
S.hrader.de fewd piate.g.cap.4, n.Bo, verfex quo
infertnr gre., { s

Attamen ghin obexcellum magnum & dolo- i1
fum poena corporis afflictivadi@ari, eig; qui ex
propolito moderamen Er|Cr,|lp:;_|::ucu[.;|x excel-
fir t'nl"rig.:tm vel manus a:nPur:}riouJ Higi puﬁil,
dubitandwm planéd noneft: Twum, ob verbama-
nifelta Confl Elefl.11.p.4. Dacineth ob excellum
magnum & dolofum in Fallen ben Todefdilag
belangenbes € taupenfdidge ober Abbawung ber
Hanv s vnd alfo Libeaffraffe juaefproden thore
ben. Que verbade exceflimoderaminisincnl-
parz tutele exaudienda elle, apparet manifelte
¢x rubr.delf Conff. 11,

Tum, obtext.in art.1 42.0rdin. Crim.inverb, 33
Darumb die Eneleibung durd den verflageen
Todefcdqer nidhe anf elner redyien entfchuldige
ten Nothwehr/ fondern baGlidy gefcheben weres
vnbd darimbpeinlid) geffraffe werben fole Scc. A=
deoque excellus moderaminisinculpare turelz
criminalicer five pizna corporis ;1ﬁ]i|t.'|:i1.'z,r|ua-
liseft fultigatio,, vel manusampuratio, coérceri
potcﬂc.

Quo tamen calu Reus qui peenam corpora- i3
lem pacicutr rdmd folutiuncﬁ’-"ergtldf,quhm X~
pcnll-.;nlm litis immuniselt. d@iél. Conflse. Edell. 11,
¢r 1ipart.4. Matth. Colir de proce[Lexecutiv pare.
1.64p,9 n 65. ubi ¢julmodipanam Naumhurgi
cuidam Anne Tz, didkatam fuillerefere. Awr.
Confult,Conft Saxon.tom:1.pari.4.qusfl.35.c toms.
2.part. 4. gmefl.66.Gaillibr.1.de pac, publcap.as.n.

19 FFefemb confing 71,6 73. Perr. Theador.
dichdifp fint.th.7 bt B,
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8 Pars L.

Oer-madimoduns eriams in Scabinatm Elellorali
ob exceffim mapruns arque dolfofum wsederami-
wis encnlpare ::rr‘d.szn_."n‘rgarrm CHA perpeinare-
le atione (aoifime didlari folet , i huene feve mo-
dwm, o erfheinet baranf; fovicl/daf Gefanges
ner Devrowegen am tebon nidhe in ftraffen/Erpird as
ber glcicdnoobl Def Darkey vergbten e[ halber
& Fentlich batlich sur Stanpen gefchlagen/ vundnach
aufizelandener teibesfiraff beji Lanbes avig verivies
fen T.K 28 An Binawifhen Borwalter ju Rabes
Boral/ Menfe Inlio, Anpo 1613.

AnAmbeevoige! inBet\fenfels/ I enf Mart.
Anne1609.

An Schiffer ju Leipilg! Menfe Martio , Anno
1600.

Ad confutationem Pratoris Trgenfis, M.Junia,
AAnng 161 4.

Domini Comitis a Wanéfeld ju Areern) Menf,
Adart, Anno 1615,

Senarws in igeln / A lenfe Alartio , Anne
1612,

Tudicis ¢ Scabinoram yu ®Bds{dyas . Ofteb.
ednne 1627,

Ad confultasionem Rudolphi & Ponicfar ) M.
langar. Anne 1618,

An Landriditer jusBeldilinacn) Men/.08. br.
«Anne 1626,

Ad regquificionem Tud'cis o Scabinorum HNen-

bu r;gen_,."fum. M, Jugujf_d:ma 1630.

Pariter ob excceffum I AgHInE Al e dodofitm fuit

diftata amputatio maniwe : Dafi M. N, mitder

oebentlichen Stvaffe bef; Tovjdlages inverfdonen/

Er wird aber mit Abbaroung ciner Fanf, devoceam

Bcjten entrathen fan / Deff tanbes evig billid) vermice

fen/ .00 L. U Richeer jn Prepidy Menf, lul, Aoma

1589,

Ad requifitionem Prafeili Rochlicenfis, Menf.

Majo,dnno 1607.

Sed quaritur hic : annon exce[fiu gravifimse
dolo manifeflo commi[Jus panabomucidi ordwnarii
coercers paffit £ Velur i quis animo occidendi,
dolo & ex propolito moderamen inculpatztu-
telz exceflerit,caggrellorem occiderit.

Ratio dubitandi du[limimrL'xim{c.tluﬁd
calunfuleatus five invafus dolo & ex propolito,
non defenlionis neceflitate, {ed vindicta cupi-
ditate a;:grclrarﬂm infulrantem occidit, neque
ullam ]'luil:un caufam in'.‘:rcudcrc I‘)mcfi s QUi
vel inconfult caloris, veljulli doloris excula-
vonem admittat; nde Iii.'quil:ur,, occciforem
peend homicidii ordinarid athei debere, juxra £
1.8. Divis ff.ad Leg. Cornel de fi.ar.l15.§. gus cums
telo,C.eod.est.  Veluri eriam arbicranvur Salye,
ad [.Gracchws.col.pen.C.deadnlt, Bald.in l.1. C.de
emendat. ferver. Dec. inly. numer. 18, ff.de juff.
& jur. Theodorsn Colleg. crimin. difput. fin, th. 7.
lit.R.

Idemque videtur aflerere Imper,Carolus V.
in Ordin,Grimin.eriee. 1 42 ool Diemlichift bies
vingumercfen.in verb. 3 i nodh gareben jucrmefe
fenfwie vicl obermoeniy ocr Thater jur That Hira
fach gebabt habes vnd dag firder bie Seraffeam
&eibs Lebens oder aber yur Buffe vyrnd Befferung
grfanbdetoerde &c,  Quibus verbis infulamum
excedentemmoderamen inculpatatutelz non
folium peend arbicrarid, (ed & quandoque ulti-
mo fupplicio puniri pofle , manifefté difponi-

Quxft. XXIX.

tur,ur putat Bernb, Griv, ltbre frc:mda conel ity
comfid.1.

Verum,ab hacfententiadivortinm faciunt 4 g

Dofiores communicer. Afar, Salows. o dild feb.z,
wimn, 1 [ de jufl. o jur, ff.rppaf.dc Marfilan prafl.
erimin.§. guoniam. num. 88,161 ; guod exiam fi gusn
o feg. lafon.m but vimm 3 [ de jufl, & jor. foduoe,
Damboudersn pradl.crimm. cap.76 num.13.Cland.
Battand. i pratl. canf. crim.reg.7 4.0.4. Jal Clar,
in diél.§ . bomicidinmn 34. ForgPingir? quafl 59,
mum.5. Andr, Tiraquell, sniratlas.de paena remp.
canf.1.nmm.8. cPrl?J?r Farin.difl. qrafiif.n.414.
Thom Gramm.decefis.n.28. Sibrader.ntraflar de
fewd part.o.cap.q.mum.79. Matth Berlch.part 4.
concl18.mmemer, 2. Andr. Fack hba.comrr3a Jacok,
Menoch.de arbity judic.quaffion.caf 178, edndr.
Garl lib.2.prait.obferv.cap.110.nam.1¢. exiftiman-
tes, ob excellum moderaminis tur lzinculparz
etiam dolo manifeftillimo commillum,penam
homicidii erdinariam nequaquam infligendam
cile. Quorum opinio uti communis,ita etiam
veriflimacit.

Tare,quod J:-rn'\'nv:nru-?.1[::1ggr:ﬂ1_.~rc,|:'::‘r 1w
manifeftiffimo dolo moderamen 1|1Cu}]:'_1|::r de-
fenfionis excedat, jufto dolore ad occidendum
commoveatar. Arnqgui dolore commorus delir-
quit, mitius punienduseft. | edulterinm 18.4.
Imperator Marews. 1bi: diffi.slimeum et fuftum do-
lorems temperare: ¢ rdeo paena cif mutiganda ffad
Leg, iul. de adult.l.v. §. fin [ ad Leg.Cornel.de fi-
car.l.qus cum, filibertus. ibi: ignofeen wm ¢ft enim
ei [iveduie ¢ wlcifis Frpvurarm.f de bon. iberrert,
Gracches,ibi: Ermox g juflue dolor failumrels-
wane, Cde adulrer.

Tl}ﬂr,lllgilll defenflioetiamnoni nculpataer- 3
culationemaliquam mereatur. Ordin.Crim. ar-
ticassinverb, o fanfid (older Todtfdidaer
feiner redheen odber gdnglidhen entfduldigen
Worhroehr bebelffen gre. Expoaliqua & imperfc
&a dl:.‘ﬂ:nﬂl:-nt" !L-Ilrnwri poteric, un C-’_‘l!ill‘:![ %
textu Rbem. difl. artica g2, lin.c.  Atverd, lice:
quis dolo & propolito moderamen inculpare
tutelz excedar, in cerminis tamen defenfionis
eft,cim longe abinvicem differant moderamen
defenfionis, & moderaméinculpare turelz fou
defenfionis, Adar Saloman .3 num.10ff. de juff,
o ur P id qguaff praced num 17 .Ergd S defenior
ﬂ'ju-"\m'i-"t“lh.!|l.2|[ii|‘.-ﬂ.'KC'.IJ..-EHUl'nt"l'l'lahﬂlu.l'.ll mere
bitur.

Twim,ob Conflie. Eleflor.1 1 part.4.inverb, 35
Dacinen ob excellam magnuin & dolofum g
in§allen den Todefdlag belangende ) Stanpens
[chldge ober Abbaroung der Hand vnnd alfo Leis
begftraffe guacforodien worden. Ex quibusver-
bis, ob excelfum magnum & dolofum occifo-
rem ad lummum fultigatione vel manus ampu-
tatione pleétendumelle, haud oblcure colligi
IJULCH. i

 Neque hilce adverfatur guicquam, quod 13
infultatushoe cafu non dnfbuﬁnnisuccffﬂmre,
fed vindictz cnpiditate animo occidendi ag-
greflorem necaverit.  Etf namque hoc ve-
rum fit, negari tamen nequit, occiforem per
oftenlionem julto dolore & magno quodam
animi impetu ad commitcendam cedem. in-
ductum fuiflg, prour antea fuir demenitratum,
ideGque

=
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1dedq; & hoc calu peenaLeg Cornel, interpre-
ratione qui dam ericmollienda, Everbard, Jun. 2,
¢nfii6n,38. Licerenimanimusocadendi fufh-
ciatutlocus ficpenz Legis Corneliz, idramen
non procedir, ubi quis cft provocatus & julto
dolore commotus ad occidendum, /1.5, . ad
Lrg.ﬂ#m.ﬂ:ﬁ:ar.
Mon enim obftat arric. 142, Ordinas. Cri-
¥ min.in verb. Bnnd daf fitr der die Srraffe
am $eibs Eeben/oderaber gur Bufle vind Bejfe
rung érfandt roerde Scc.  Indifferenter cnim i-
bidemagirur de excellu defenfionis & de excel-
{uinculpatz defenlionis, & de uttinsque peena,
facta fimul d'j.['Pu['.tmnu , ut excellus incu|p:1ta:
defenfionis extra ordinem arbitraria paena,
cxcellus verod defenfionis ordinaria homicidii
@na cocrceatur , quod anemine Doftorum
facilé negabitar.  Erenim qui defenfionis E!'-
mices frandulenter excedic , & animo delolo
agerellorem occidit , in terminis defenfionis
plané non elt, neque julto dolore ad incerhci-
endum commoverur; adeoque cxdes hzc pro
homicidio HJJ;E!E;” dololo Iepu wda elt, qua
Pu_-nm:lg]:z-ﬁiﬁl.u:-.::llc dubio mererur.  Acve-
o fi quis moderamen inculpata defenfionis
excedat, de quo cafu hic tantummodd agitur,

licet hoc faciat manifelto dolo, nihilominus in
terminis \'[Cf:;'[L[-lL'rl|1,-.".|_l'|:.l{ ur, adeoque aliquo
modo exculari iru[uft » juxta artic. 114, Ords-
mar, (vimin. in verh. So fan fidh foldher
TodefdhlEger feiner rechren oder gdnglichen énts
fhuldigren Nothroehr behelffen &e. Sicui e-
nimab invicem differunt moderamen defenfo-
nie, & moderamen smmlpare defenfionis ( iftud
eniin defenfionem qualem qu:l.l::m + hoc vero
jultam ac legirimam defenfionem fecundum
tia requilica inculpate turele innuic ) ud
.gx.gl?;m precedent. dictum & p:'nh.ml m ex Mar.
Salows, im repet.l. 3. numero deamo. ff. de jufl. &
j#. Ita & maximoperé differunt Excellus de-

o femfonis, & Excellus sncuipate defenfiomis,  1lte
“ emum necoffenfionem veram, nec aliquam de-
« fenlionem ; Hic verd qualem qualem defen-
« flonem Prﬂ:qupuniE » adeoque ilte pena ho-
“ micidii ordinaria, velur homicidiom non de-
< fenflivam, hic verdmirtius extra ordinem coér-
“* cetur,

35 Quoad peenamigitur excedentibus modera-
« meninculpare tutele infigendam, ante omnia
“exacté ponderandum & conliderddum eft, qua-
<t lisnamexcellus fueric commillus, & an occilor
““incalpatans defenfionems , an vero iplam defenia-
ot gems excelleric: Ilto erenim cafu pro ratione ex-
scellusarbitrarié;hocverd peenahomicidii ordi-
< naria punirifoler,

35 Sed , unde dijudicandum , an quis exceffe-
rit meoderamen defenfioniss an vero moderamensn-
cnlpare defenfionia few tutele ? Hoc fané proprer
mulcifarias circumiftantas factorum cera re-
gula definiri nequit, Gcuti nec lllud, quomo-
do quivis exceflus moderaminis inculpata
tutelz puniri debeat.  Hic enim opus, hicla-
bor eft, adnumeratis, adpenfisque fingulis fa-
&i totius circumitantiis perpendere,, qua in re
acciforlimites excefferit,qua pretergreflus mo-
dum,quaaggrellorialirerarque aliter occurrere

DePeoeni excellissindefenfione. 159

debuerir, quibus ad .'J:ql.lim[is EXamen revocans
& juﬂé adpenhs,peena mulétaveé midoraut gra-
viorirrogandacrit.

Urrumque ergo judicis arbitrio commit- 37

tendum eft , An fcihcer exceflus defenfiomy;
An verd intulpare defenfionss tuerit commilus,
& quomodo hoc calu occifor pro ratione
commiflz culpe autdoli puniri debeat 5 jusra
difpofitionem arric, 142. Ordinat. Crimn, in
verb.fin. Yt Moeh gor eben yuermeffen/ tie
picl oder mwents der Thicer gur That Brfadh g¢
habt habe/vnnd daf fiirder dit Sreraffe am Lo
By Seben/ ober aber gur Vuffe onnd Befferung
erfandt werde / alles nady fondertidier Rachger
bung der Recegvertindigen &c. “Dejuris e-
nim apicibus hic agitur, in quibus snodandis
religiofiffimos efle judices oporret, quod, ur
praclaré Divus Trajanuscelcriphc fatiusinter-
dum fir, impunicum relinqui facinus nocentis,
quam innocentem damnare.: b abfenrem. ff.de
peen. Georg. Rbem.in Nemef. Karul artic, 142 %

fires

{-xcciﬂ:;_&.gfﬂgfmu; o & excellus énculpate de-
fenfionis fen rarele , utique conflare queat,
quando & quomode hicvelille excellus fueric
cumuuﬂ-nq,L]uu-.'l'.:: C;l.|;l:]:'-ll_'|.'|'|:li]u.ll...'l.jtl(_'ll'dl -
naria , vel extraordinaria gravior aut mikior
muléta obtineat, opete prerium me facturum
exiftimo, fi ucrinsque exceflus, circa triage-
quifita' moderaminis inculpatz tutele , vide-
licer Canfam, Modum , & Tempus, calus &
exempla aliquor, eaque communiora ac prin=
L‘:Flailﬂrﬂ {aliaenim hincinde rradkanturd Do=
¢toribas, & ump! imis fulids ac laris per am-
pliationes & limitationes a Pr_'n_,‘frr.c Farin. part.
f.oper.crimiin. guaffion.25. ) reteram, lecundum
qu alios fimilesvé calus perpenhis facti cojus-
que circumitantiis, rtguim‘..- haud &nc difh.
cile.

Quéd tamen claritis elucelcar differentia 38

Abinitioautem Ratione Casenonfolum Ex- 39

celTus defenfionis , [ed moderaminis encwipatade.-
fua,“:‘om'ff.'smn-!sru:l.m'.iu[ntr,qlmn.Jn_c.llL‘rlﬁn}
nullavel non (ufhciens pracedit. Caula enim &
bafis moderaminis inculparx turele et injufla
offenflio.Ordinat Crimin.artic. 14200 pr.in verb,
So dber Antidaer der eiffen todtlidien Anfiche
tung oder Vendihigung Ddavanff ale obfteber/die
Nothwehr geqrinver.&c. Erarric140.inverb.
So emner jemand mie ¢inem dtlichen Waffen
ober QBebr fiberlauffet 1 anfidht oder [cbldgt/
prnd der Bendthiae fan fliglidhen nidht entrwels
den &c.

Idque innuitvocabulum defenflionis,qua 40

nihil aliud eft, qudm propulfatio, haxc autem
offenfionem pralupponit, per fc enim pro-
pulfatio non fubfiftic, fed ad violentam & in-
juriofam offenfionem refpectum habet Georg.
Obreche. in traflar, defenf.nece(J capie.11. numero
sflave. quz fideeft, vindidtz porius, quim de-
fenfionis causi fir propulfatio. Blanc.sn praél.
crimin,in fin, §. tertia pars defenfions, numero
[eptimo. Pt Plach.in Epit.delsid. L.bio primo,cap.
2.8.nwmerovigefimo Sebaft, Medic de caf fort part.
r.quefl.8. numier.s 2.verf tevtio quoad defenfionem
Mar, Salom.inreperd,3.n.6 ffde jufl. & jur.ubi &

Qa Fart,
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Fort.Ga{ .4 ver| & fieerie Mafeard, de proba-
rions lsb.3.comel 1126, .56, Jacob.Ayrerinerallde
bomscid neweff-parta1. n.94. & 97 .Lapol. confil.cri-
i, 41.0.0,

41 Deficienteigimroffenfione ab occilore quan-
doqyescellus defemfiomis , quandod; excellusme-
deérammnisinculpars tnreia commirriiue: e gui-
dem fi nulla prorius fubic offenfio, hicaurem fi
offenfio non lit vielentaaut fuflicicnsad mode-
ramen incalpata tela.

41 Rarions Canfz itaquic committirue excellus
Ffulles  defenlionis, quipanam homicidi ordinariam
cefemfiomis yoeerur quando nulla praceditoffenhio d par-
::LT:‘ te occifi. Veluti Primo :fiS1 homicida initio
& 4. @ua foiller provocans & autor nxa , & poltesinea-
esaple- dem rixa indilcrimine vite coltitutus provoca-
dendse  tum occidifler, Hoc cafii occifor nec beneficio
Auterri- peceflarizdefenfionis ati,necd peena ordinara
;:J,i?:;' glm.'i{i fefeliberare poterit. Jndr.ﬁf:f.h&r.l.dr
difcrigving PACE pﬂ&!.up, 16.num.17 Profper. Farinpart.g.o-
vitacom. percrim.gusflargnumer 118 Dom Cardin. Tuf.b.
Miruzws ad pom, 2 werb defnfio concl319 110, ledoc, Dam-

S50 Aefen- bogd inprall.crim.incap.76.8.3, Mareh Berlich,

Jienern ali- part.4.conelag my Petr.Theodor.in difl.dyfp fin ch.

JUE OCLS-
dirp sJi.E.
4y Primo: Sicutienimalids cujuscunque caullz

Princ:pium artendilolet, L4 mpr.de Kb, er: dit.
ita etiam in excufandis deliétis non poriffimim
finis & exitus (pectacur, fed principium,/.6.C de
vi publ, & privat.a quo quippe vmnis progreflus
defenfionis & eventus :rljtim:lri folet. Poliin
traflat.deffcar.cap.7 mumer.17 0. 1deoque & car-
do totius necellariz defenfionis confiftit in pro-
batione principii, quisinitio operam rei illicite
dedcrit. Andr,Gail difl.cap.16 numero decimo fe-
primoinfin. Atinipecto initio, provocans &
infultum primum faciens non fuir in terminis
defenfionis, dumipfead fuioffenhonem , pro

vocatione fud adveclatium ircitavic, Nece-
nim incipere dicitur,qui provocatus ad iram a-
liquid fecit, fed poridis ille princeps culpa eft,a
quo malitiaincipir./ 4.C,“eferv fugme.l.20.C.de
furt. Modefl. Piftor.2.confil.4 numer 36, Igiur
nec internecioabautore rixz fadta defenfio,led
potitis vindicta cenferi debet, qua veniamnon
meremr,

Secundo:Quialexnon p rafumirareumin pe-

riculo vitz conftitutum fuifle, qui fua (ponce &
culpa propria caput funm objecit periculo. L11.
fFad Leg. Aguil. Lvemo damnums.isi [f dereg.fur.
Andr.Gasl dslls.16m.07.
45  Tertio: Cerrumeft,quod hoc cafuAutorrixz
fitiplemet faber fuzfortuna ; xquum elt ergo,
ut quos fecit compedes,faber iple gelter. #oli7.
difl.c.7.0.16 4.

46 Huang [emtentinm inpronunciando [e-wri fiomt [e-
pins Scabini Eleét, Saxon. i hune modent re-
fPondimses: o mdchie 5. F.wegen [oldher Begangnen
Entlcibung /fetnes Firombens/ nemblichen bag off
ben evften Schlag der Encleibete fich gegen fhm ges
webret/ wellee Ben Anfang jum gand'on vnd [dlagen
felbjten gemadbe vageachtet s himwicberimb mit bon
Sichwerdt vom Leben jum Tobee gericheee vimb ges
frafft roerben/ B RTD. Verfins Ulfleben s Adeon-
fusltasionens Henrics & Krofifigf | 5¥enf. fud,

Anno1617,

Pas I. Quaft, XXIX.

It : Sowid M. H twegen folderbigangenen sndbes 47
tanbtcn Emleibong hinwidermmbmit bem oD
pom Leben jum Tobuegevichtet vnd gefivaffe/ vabd hat
fich Damae wichye in bebelFen/dag ox fiirgeben thut/als
yoaun ¢ feisem Batser / ben cr idilizen vab vevheidi:
aenwollen/in guee vund Sejien aefcheben / vandbas
Peer Dumde ber Gerichis: Schippe gefdrom’
Yehlaget ben aften ond jumgen Echelm jmmer tobt/
weeil folin Tarecr in feiner beibes ober sebens Gefabe/
fontern erfelbjien bicfes SHabers vnud Dueinigleir/
badurd bernady jeldge Entleibung rennrfadyet wers
Dendiin Anfinger goroefon ere. Adroqufissenem Qua-
Jlorss n Wiltberg) M. April, Amme 1611,
Pariter pana glad: fuitindicla Awtori rixa,non 4§
obffante grodpratenderet fein vite prricule con=
Jlutnaesms ad fwi defenfiomem onfultatum secidiffe.
An Richeer vnd Schoppen in Pegany/ M. Jwm,
Arne1611.

Eodem modore[pondernut Scabiniincafu fimili,
An Sdidffersu Seifinig 1 Menje Anguflo, An-
noigly,

Adreguificionem Quefloris in Auguflusburaf/
Men[.Sept. Annors9o.

QOueflorsin Sanchftadet/ Menfe Decembr. Ay
1§96,

Ad reguifitionems Quaffords in ©blichen/ A
Ang.Anne 1609,

e confuliatsonem Quafloris Scendicenfis, M.
Ax_gxﬂ. Anwe 1610,

Ad reguifitsonem Quafloric in Wolenfieln/
A . fun. Amre: 610,

Simuliter diflaverunt Scabini penam gladii in 49
cafn guo awtor rixe primsm tnfulium faciens
mediatorem infultare fiubveriencem occiderat,
non obffante boc guod prevenderer ¢ ad fi de-
fenfiomimm cadem perpesvaffe. An Nidheer vnnd
Sddppen su Breigjdy Menfe Angufle, Aune
1584.

Secundo: Excelfum defenfionis quoque ra- §0

tione caule committir, & 4 paena homicidii of- 8 5. An

dinarianon exempuus eftis, quiabnno offenfus %™/ e¥
. s . = Y Jig
occiditaliom; veluori i Titins infulratus & per- :t:,r” ik

cullusd Mavio, iracundiz calore ferveus polt- jpum ve-

modium inrerficiat Cajom,
Tim quod i Cajoplané non fuiroffenfis, res wrd

& fic refpectu Caij nulla prorius proceflit of- fa

tenfio, adeoque nec Tirius adverlus Cayumul-

lam defenfionem prarendere potelt; quum o-

mnis defenfio & propulfatio pralupponatali-

quam offenfionem, & inter prupu[l:umnum &

offenflionem mutuus ficrelpectusatquerelario,

ira,uruno lublate,, meried & alverum rollaroe

Georg Obrechr.in traflar. deneceff, defen[ cap.u.

B, 16,

T#m,Obrextumin Ord, Crim. Carol. art. 140, §%

inverb. SBnbfoer alfo den Bendeliger entleibery

ift erdarumb nichrg fbiiibig &cc. Ecinaree, 142,

Circamed.inverb. &old) obgemeidet bnnd ander

dergleidsen firgeben foll der Antidaer /woer das

genieffen will 7 gegen Crfindung daf der Todts

fbi&qer tardh ben Eneletbren / erftlich ale porfies

het/ gendihiget worden ift/beweifen &c.  Vinde

apparet, occilori defenfionemallegantiincum

bete, ut |1ruhﬁ, fe ab occilo fuifle infaleatum,

Quia verd Ticos 4 Cajo occilo Fla:‘.e non fuit

offenfus,urique nec defenfionisexceptione fele

tuerl, & ipunl homicidii ordinaria liberare

Iumint.
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pen ju Danfin/Soe michte DD feknes dawieder ges
thanen Firmenbdens / Baf e juvorbin tn Seorge
Schurers Stuben gefcblagen worden vngeadyoes/
weiler bajumab! pichemitbem Entleibeten/fondern
it Schurern ju thun gehabt/ andy von feinem s
gen aufigefagt worben / bafi bee Entlelbete 1hn ges
fchlagen/ hinmwicderumb mit don Edwerde vom Les
Ben jum LobegetrafooerdenB. 0% L0, Men/ulic,

Anpa1613.

54 Aramenhoc tantummedo verum eft,quan-

do Titinsinfltatus 2 Mzvio , occidit [pontéac

voluntarié Cajum, quem bené novit: fecus fi

jufto moderamine f¢ defendens, & contia ag-

grelloré pugnans Caji itidem aftanté aut fuper-
venientem,cafu, non data operainterficiar, quo

cafu peenalegis Corneliz de ficariis ceffar. Nam

qui infultacus fe voluit df’:i‘cndarc, & calu for-
ruito alium,quamaggrellorem,veluti mediato-
rem, P-.u:is conlervandz caufa in rixa interve-
nientem occidit,vel exeraordinaric judicis .'ll.'bi:
trio, vel plarié non puniendus eft, maxime fi
mortis P:ricuium cvadere hon }?c[ucrir. Iul,
{lar.in §.bomiisdism w31 Nicol Boer.dec [.83.
e Aarth Berlith part.4. 60 mel, 1om11. facel.Ade-
nouh lib.2.arbitrgud qu cent.4.cafs324. n.9.¢reaf
277.8.3.

Idqueclaré decifum in arrié 14 5. Ordin, Cri-
min, So einer in ciner rechren bewiclen othe
wehr wider feinen 2%ilin/ einen Bnfduldigen
mit Stichen/ Sereichen/ Wikrffen oder Schiefe
fen/foer den Mdnger meynet/treffe vrind entleibet
%-;mi ber ift von peinlicher Straffe enefchuls

aet.

55 Etitapromunciatum fuit incafu g0 guis ab ali-
qgho infaltatu , aggre(farie patrem interyenien-
zems occiderar | Advequifitronesm Qucftorss Che-
mmisen/is, M. Majo, Annb1628.

§6 Tertid : Committcetam defenhohis ex-

86 4n ceflum & peene homicidii ordinariz non exi-
eecrdens

AR £

Jibi cadem
exceplions
defenfionis nem non habent,ut ob eas{olas alterum cedere
fejerueri Jicear, Suntenimmine verbayqua nonverbe-

queas
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mitur,qui minantem, vel euin 4 quo vilnera,
verbera aot cadem ibi illtct‘[ifuf].‘ll-.‘;alﬂl‘, otcl-
dit. Solznamque minz ram gravem offenfio-

tibus.fed verbis funt repellenda, fodoc. Dambos-
der in prax crimin.cap.7 6.n.19 Georf Obrecht.an
tratl.de nece[[ defenf.capat.n, g, Marth. Berlich.
pare.s.conclag.marPerr.Theod.in foﬂeg.rrru d fp.
finieh.g.lie. E, Hippol,de Marfil.in prax.crim.§.de-
ligenter n.88. Gubasfn arbor juducrim.cap.2 tit.
128,31,

§7 Quod ramen an implicirer verum fit, dubio

non carer. Nam & minzac cetror armorum
maximé lethalium , velutifuntbombarda , gla-
dins &, infoltarum in vice difcrimen addu-
cunt, Clem.un.de bomiciddiy.§,5 . devicrviar-
mar, Er (ufficic metas inftantis periculiex fo-
14 Prxpar:tri:mn: ad offendendum vel nggredi-
endum, etiam nonreputato principio imperus,
Mazeh, Coler.confil 39.numer.6 4,6 5.0 66, Ever-
bard, Inn,1,confil. 68 .mum.7, Invitzautem difcri-
mine conftiturus jufte fe ufque ad incernecio-
nem alcering dcﬁ:ndit.f..z.c.dgﬁur. Ergo&:in-
{ileatus qui hujufmodi merum patitar, Ao, Sa-
lomon.invepes.l.3 ff.de juft.crinr. Mynfing.s con-
filz7 nwmer.3.4.¢ 7. Cepolwonfil.crimin, a8 nu-

LANDESBIBLIOTHEK

De Paend exceflusin defenfioné. ish
Tea pransmciarnnt Seabini An Richter vand Sechdps

mer,10.¢r feqq. Necinvalus primum idtam éxs
pectare tencrur, Ordon. (romin.artic. 40 fien e-
nim potelt, ut iCtum non evadar, fed eoftanm
trucidetur,vel edam b tradtari poreft, urfacul=
tas defendendi nulla ip(i reliqua forer, hicque
anté injufta peenaiph luendaefler, qudm julta
repeti poller.cic.pro Milen, ldeoque melius et
minitatorem pravenire , non cxpcﬂ ato 1€k
quam Poﬁ: vulnusacceptum temedium quaere-
reli.Coguand unic fine pudicd fin. sn fin. C.on gui-
b, FHHJI".‘I'EJ". iHntEyr. on Fi7 :.r.ffclf;'r. {ann ellg.ﬁ.
Fm:ﬁ".gd Sce. Fellesan, Dambowder. m pr.crimin,
cap.76.numer.§.Angel.intrall.demale) verb. Er
dilfus Tieens (& defendende. numer.15. ¢ wam, 16,
Tul.Clar.in §, bomsirdsnm. nwm.s 3. Hippol.de Aar-
ﬁf.rnpmﬂ. erimin.§.diliperter numer.a9, ¢ §.qu0-
niam nwm. 66, Anton Gomez.tom 3.var.ref l.cap.
3 Wit

Exiltimo iraquediftinguendumefle: Anad '5%

minasverbalesaccedac ﬂl]:tilllla altus ux:qucm![;
annon. Préeri cafw,quando minas jactansfimal
fe praparar ad minarum execuriohem , veluri
mangs ad gladium admovendo; brachiom ele=
vando, ftringendoautenidando gladium, arris
piendo f:l.P;idcs. bombardam & theca eximendo,
aucaliter ad offendendum e preparando; Vel,
qu:mdu advetfarius minatur ictom cum enfe;
quem jam manibus tenet, aut venit contraali-
queim cum cultellovel enfe, itaur teiror & me-
tus extremus aétui proximus adlit. £3.5..f de
Vi, vi armiata.
ditcrimine confliturus primuin ictuin expectare
non tenetar, fed fibi in [empore bené Fmii}i-
cere poteit, & i defendendi fui canla minita-
torem becidar, 4 pana Legis Corneliz de fi=
caciisimmunis eft ; & vel plané abfolvi, vel ob
commilfom excelfum moderaminis incu]lmtz
turclz arbirrarié, rtlcEJriom:,',-r;l carcere punirl
deber:

7 m, ob texvam in/, quid eft 3. §. qui drina-
ti.5. . devs & vi armata, | etfi .on proverb. fer-
rofeperentem [Fad Leg. Agnil.Lisqui 3. verb.adfe
tementem. C.ad Leg Corrl. de ficar. .1, verb. mi=
natwr C.guando lic wniiwigue [e fin fud [ 4 ibiim-
ferendecedss. C.deficar.l e Sufi quss pelfatus, ff.de
injur,

Tum, oh artic.140, §.fin. Crimin Caroli V. o

Imper inverb : SBnnb o er alfoden Bendehiger
entleibet/ iff er barumb nichee [dulbia/ iff audy
mit feiner Geqentoehr / bif ev gefdlagin wird/
gumareeh niche (dhuldig /vnangefchen /obes den
qefchricbencu Redyren vnd Bewonbeiten entges
genere,

T i & quad melius fic in tempore occurrere,
quam polt exitum vindicare./. 1.poff.med.C.qua-
do liceat wmic finjud, & conlultius intattam cor-
Fl.'lii::l"r'ﬁ.[ﬂ 3 T.lLJE‘.I.'['l FU{ 'I-’LII“ us RCE:C].'-' tumreme-
dium quarere. /. fin, i fin. guib. canf. reff.in in-
regr.neeeffmon eSt.

Tunccerté infultatos, in vita~

&1

T wim quia prefensarmorum terror offenfio- 1

ni Proximus elt, Pat:nti.‘l aurem ackui proxima
genfetur elle in ipﬁ) acku, Lr. S.a2rn. L1865, 2, ffde

acquir.pafl.
Eritalentiant Doctores communirer, Andr.
Gail. libr.1. de pac.pwbl. cap, 6. mumer. 11, Jodse.
3 Dams

by
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63

4

65

163 Pars I. Quaft. XXIX.

Dambonder.in prax.crim.cap.76.num.19. Hippol.
e .J'Ij'::agrf.l".mpuff,cnm,ﬁ- del gener.wwm 37.6 §.
expedita:n, 19.6r §.queniam.n.i 6 Georg.Obreche.
intrail.de defenf meceffurcap.vv. nam.10.e Harth,
Beilsch.part. 4 concl.azsnum. .G ftqq.Profp. Farin.
pars.soper.crim quaflizg n.84. foban, Harpr ad
§.items Lex Cormelia, de ficar,s.onflv.de publjudic.
mumerata, Peir.a Plach.onepit. aelifhlbra.5.p.
28.mmm.1g. Anten, Gome? ton.3, varrefolut.iap.
5 w2 el Clar.m § bams:cods i w35, Dows.
Cardm. Tufchrom. 2. pratl. comeluf.fs. D. conclnf
129, 50m.6.Peer. Theedor.on (.'Eﬂ'{_g,r_ﬂ:mm d':ﬂa.j'i‘m
th.g e E. Volt7 debomuiid, cap.;.mum.26. Henr.
Bocer. lib.2.dedwello cap.io.num .38, Zoaninlz.
pare.; nwm. s 8. Marth V¥ ofrmbec.ad tir.C.qeand.
lic mmicmigne fin judn.8. AMav b. Stepban. ad Or-
din. Crim artic.140. Gi basf.in arbor jud.cromin.
c.fp.:.f::gi 12.0nmer.2q. Jacob. Bomlen snveperir,
Lcapitabinm .28, §. famofos. numer. 158, fubfin ff.de
pacnis,

Felmiieriam in tali cafu & Scabinis fuit provun-
ciatue - 236 nun wobl (5. ﬂ?.Jjnpﬁn Stcnbenmit
einem Pijtelialjo onb dergeftalt gefcboffon/daf er off
e Dricte Yiadyt bermacher baran todics verblidpen
Diewell ér abor Denmed Dicfes dawicber fn feincm
Sdyn angichenthot / Daf Stenber jhu .'iu:l';gt[g!fe
vert/acfcheleen/ vand fich dem Lenffel eracben Dafi er
1hm exichicilen weliedin [eldrem Gemurh vnd Strfas
atch / sa phm mic Bom Pifteilin Den Seall towrmen /
Daberoer Dapn aufi Furdit vad Edhrod'on bervogen
werben, feinoan LW icterfader vorinTommen/ inwcls
ehen b Der abachdree Seuge erlicher maflen Bens
pitchten thut/c. l?-pmd;:ln{! b.:.r.zup;a\[lrnrf;‘a[ﬁm
fowicl / daf ber gefangene &. IV, wegen foliher
an Hanfen Sednben vorabien Encleibung am Lelb
ober Leben miche joftraffen / Er wird aber gleidys
woohl owers Jandan SebierontSeriche billich vors
twicfon/ennd i bigriber Die oFfacwendere Tnlofien
abjucragen vund ju erftateen fhuldig/B.R23. An
Sermalter ju Dikmbagen / Sden).Febr.eAnne
1618.

Poflerizrivera afie,quando quis [cilicervel
nudis verbis, vel gcﬂibus, a|.'lJiII.1E omnialio fia-
&o, aétu , aut praparatione ad percutiendum,
cedem minatur, tunc fi iplum minarus occidar,
nullarenusa peena homicidii ordinarii fele libe-
rare potelt. Petr.Theodor diél, diff fin th.g. 0t E.
Mareh Berluh.dibl.coneluf,13.num. 1. fodec, Dam-
boxder.diél.cap e 6mumsa 9, Nicol.Boer.deci[168,
nwm 8. Profp Favin.diil.gu:ff.a5. Georg. Obrecht.
diftcap.ynag, Hippelde Marfil.ill. g dilsgencer
nnm, 88,

Tum, quod is.qui nudis verbis aut Fcﬂ‘ihnq
minatur, nondum incipit offendere & factoin-
{uleare, neque proceditad actum proximum, i-
deoque runc verbisobfiftere.nonantemad ma-
nius & ferrum devenirehcer.  Alids, i pro[o-
lis verbis verberareferrentur, analogia defen-
fionis minimé fervaretar, lodes. Dambonder.di 8,

6 76.

14

Taem, licer mine verbalesrerrerem alicui in-
cutiantli s fin.Cfigusc, prad.poreit.L1.CJi Re-
&er. Proving. nontamen per il'as praelens & mle
vit® j'lc'rii::lhun imminer, quod aliter verbis,
vel judiciali authorirate propelli & declinare
nequeat.  Eveertg mulni reperiuntor Thrafo-
ngs, qui alicui ex friveli {xpe cousa lit;.r':'ns..,‘t

ﬂ“‘li'{'.!“'l-"“‘iI]AIIHIF_,LILIUIH['I'I famen Comiminati-
ones foltz non pluris faciendz,quam fulgurex

vitro,aut quanti nugz oblterricum , & delicin-
tium jam verularum,

uemadmaodsns etiam boc cafa promunciarsnt 67
Scabini ELflor: Har P B befandedaferdem
encleibtenE. S ben it bavon erverjiorbon/juges
fitgee f vnnv fu feinem €dug vorgoeande / dafjin
ber Entleibete iifet bem Spicicinen Sdyclm gefiels
ten / wond feinem Seellen “Bajtian Lravnflein oz
Sanffchelle aeben/ond baf er fich gefurdye/voeil Der
Entlcibere chne flarde Perfon gewefen, er madpte mit
van jdhlagen anch an jhn fommen/ dre.  3)a nom
ber Sefangene . B-anfffeinam geebanen Belinbde:
nif vor Beridte fremvillig verbarren/ eder bef; fons

fhem vierech ¢ liberivicien wiebe / &0 mbdyte or/on
gradbiet [eines gethanm Tormwenbens / wegm fols
dher begangenen vand blanbeen Enilcibung/ bin:
wicter mit Dem Schwerdt vom teben jum Tobe go
ﬂt'ilfﬁ werden/3 R OB, Ad confwltatienems

N lbelmss $Hofensé | MM nfe Srprmﬁr. eSnno
1587,

Etin ¢ [ fmli: So wiirde .5 feined ges ¢
thanen Doreondens vageadeet / baf nomlichen o
fich befabrer/ vafi ver Entleibere/ foerfilich uff Her
man Srofbaden gelegen/ond vater Dem Lijdy bers
frgetrochen / anch iber vic Tand” felgend/ anff
1bn {ngehen wollen / Jhme writ e Ldehre/ foer nod)
in Sdnden gebabe/ einen Sdchaben infiigen modyte/
hintpiederumb mit dem Schiwerlt rom Leben junr
Lobegefraffiwerven TR TR, Ad reguifissencm
Ouiforis g Francfenban ¢n '/ Mexf. Adajo.
Anno16o7.

Ie:SombcheeD O wegen folcher begangenen@ ntlei:
g/ feines bamwicter gethanen Firme Do /in bom
er forgeben chue Dafihine ber Entleibete nadigangen
pnb bébrobee/ Eraber gleichwobl ntche bevichter/viel
toeniger erwicfen / Daf} beclbe Dand anjbn geleget/
engeathtet/ binwicd o mit bem Sdppord vom reben
jum Tobte gefiraffec vnd hingerid;ccewerden, TN,
2B. An Nach ju Sangerbanjen/ Menfe aprili Anne
1619,

Hilce, aliisvé fimililbws modis, ExcelTus defzn. 70
ﬁam'scmnm:[riulr.tpriRt'umltcllrit]llaillf‘t:‘-u‘- E”_'JJ""“"
na homicidii ordinariaexcofar, Exceflus verd :"":_;_
iroderaminis inculpata tutels , oh quem occilor ”"-".r'::""
non peend ordinaria, [ed mitios pro arbitrio i~ rurels ra=
dicis punitur, ratione ¢anfeCOMMItTIOUL , quaT- 1878 faN-
do offenfio quidem {ubett, led nu:l-npr.rf_rus&»"“m""“ﬁ
vielenta ; Velud {i quis provocatus ab alio ad T
duellum cempareat, & in confliltu provocan-
tem occidar.

Abomni erenim pena provocatus nonim- 7F
munisefle lnu{rﬂ,r]]li:t i pra fend difcrimine vi-
tx confticurus non eltyneque rem licicamagitin
cermamen |:|.11:1|:m".'n.1c-|.':tl:ﬂl.'i-ﬂ.'ltdr:‘ﬂdﬂ. Nea; %
enim ad duellom provocare licer, nec provoca-
tusad pugnam & certamen honoris fui defen-
dendi caula comparere deber, fed duclla cjus-
modi omni Jure, Divino, Canonico, Gentium,

& Civih plmulum fne, e, quod provocans

cantra DEum,contra Magiltvatum, cortra pro-
ximum, & contra {eiplum peccer, ur mulis ta.
tionibus , argumentis & authoriratibus addu-

ctis probant, Gesrg. Obreche, intr. iE. de meceff de-
fenfap.v1.ma39.¢0 jeqq, Henr Bocer.dib.1.de duells
cap.8.Dom, Arum.ad Anr,Bull {'m'a!: IV {mp,

dife.6 th.1g. Maith.Bevlich pare 4 com L16 Firgsl.
Pingirzguaft 59, duguft, Fifihir.de ducllo prov.
mrem. 3. felt ol A,

MNon enimextraordinariis, nedum Illcgj. 72

timis & illicitis locus dandus eft remediis,
l:lil.n:ld-;

L3
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Elu:.ndu offen(o ordinana, legltimi. & omni =
ré licitamedia nondefunt.Ecubicunque fuppe-

g, ticremediumiuris, uevindicta inindicio per lé-
Ity gitimos tramites iuris o ceffare deber viafadti
ke Matth, Coler.deproce|]. execne. part. 1, cap. 5. nu=
e mero trigefimo fecundo, Nec quicquam evocati

exiltimarioni& honori(ut vulgd putant)derra-
hitur, finé comparear, & duellom fufcipere de-
trecter,muled minds provoeatus non comparé-
doinfamiam contrahic. Ezenimvelionrisvel fa-
ctierity Nonillaeffe poterit, quia Lex ob rurpe
aliquod commiffum eamirtogat, tantum verd
abeft, ur Lex eam provocato, i pugnam detre-
ke, imponar , ut etiam peenz impoliuone ei
adu‘frﬂlspm voca nrcmPr:rﬂm fity Non eriam fa-
Etiefle poterigquia homines graves, boni &ho-
neftinon infamia, fed laude dignum decrectan-
tem cer{lebonn Mec bnnq r.'x|I'tlm,-|riunj:.u£1jnio

$y, ab inimici criminatione, fed d vitza&ionibus
T prolatisdependet, queis fi provocatus fe onera-

vit; nec quicquaminiutiola provocarione alter
eas obfulcare poterit, ureleganterdemonfirat
Arum.in cap. 7. Aures Bulles Vide quoque Gra-
v, Leomel, 100 .confid.1.

Qs Qu:i _J'?td_fflqtlc du{']iqmjfzu .'"-I-Ianomﬂchi.zm rem el-
ode pro- e tllicitam, non flac:1|r:qmsuugar.':.patt_‘rlr,qucrd
. wocansali. Seeventus {xpiffimé demonitravie, Expericn-

guem ad tiaenimiingularium cerraminum declaravig,in-

:'f;f::m quic Phil.Camserar libro fecinds,cap.19.aper.fub-
ok it - €if,plerumque accidiffe, utprovocans fuccubu-

| erity & peenas luraudaciz dederit. Quapropter
ne fp::‘nt;mca: L':mguinis Pmﬁ:]imu & humane
cadioccalio detur, provocitus comparere nec
debert, nev:me_'ﬂ:, {ed potifis contra provocan-
tem iudicio experiri. £13. §. aguifimanm, de ufufr,
Bocer. libr.2.deduell. eap. 8. Erprovocans, licet
provocatus ad cérramen non venerit, arbitrio
Iudicis & habira ratione circumitantiarum; ex=
traordinariapeena, modo graviori,. modo levi-
oti, veluri carceris, pecuniariamoléta, aocrele-
gatione coéreendusell, inxra Conflueme. Elefl. g,
pare.4. Quam conltirutionem , de omni provo-
catione, licer non verbiscontumeliols & iniu-
riolis fiat, intelligendam elle, demontftrat, Dan,
Moller.ex rabr.diil confl.g.num.a.cr 5.

: 74 laN. P.quipropter ver&imjxripﬁa aliguems co-

; ram Senatw allione mjuriam convenerat, enmy,

; commot g fracundrdverbi infuriefis adpugnam

it extra conclave .'i'n.rﬂormmlprp vocaveral diflia-

' ta ¢St pena oflofexagenarum novarsm, An
Ratbju Srimme / 32 Degemsbr. Anno 1594

i Attamen non ordinaria peena Legis Cor-
- 2.8 Q¢ nelizde ficariis, fed extraordinatia, vel relega-
s Jo. vone,velmuléta, vel carceris peena pro acbi-
seeidense 010 ludiCisafici debetprovocarus, i incenfus
precesn- 12 COM provocante in arénam- delcenderic, ¢-
rem in du. undemque inardenti pugna (vor ber Fauff) oc-
Wt ciderir.

76  Tam, %m‘:cf provoeitus ad occidendum mo-
vearurjui om:in-'cn!odu]qrc,{lucm:ump:mrt
difficilimum elt, / fadulrerinm. 38. §. Imperator,
8.1 ad Leg. Iul.de adnlt, quo commiorus quis
non cenfetur habere plenitudinem intelleétus,

BADISCHE
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DePeenaexcellus in defenfione. §6 s

i
Cl.:llf'l‘l merus i:upl‘url[;ts iJIH:Lrltis Euerru_'u],' :.'\|J.'a|:
redham judiciom & confilium deliberandi, An-
dr, Gail. ish. 1.de pac.publ cap.16.nig.gr 20, bb.
1.0bferv.niomnasg.

Tﬁm, quad ignofcendum firei, quilfevolnir 77
ulciler provocatas.d guscum major. 14 §. ff Lber-
tishy Goin fin ff. de bon. libertor, ful, Clar .on r.8.§,
fin.guaft.6o n18, Panerm.ci Felinsn cap. dileft 8.
exer. de excepe. Hoppol, de Marfil. en prail ivim §,
guoniamn.62. Profp. Fain pare.q aper.crim.guaff.
125.27399.Georg Qbrechi dill.cap. 1y i 45. Andr.,
Tiragaell in tratl de penmmicig.canf 1.0, § Marrh,
Berl.part.a.conid 17 m.9. Petr.a Plach.in Epie dils-
or.dib.1. cap.28on. o (land Bartand mpratl.canf.
crim.reg.71. Henr Bocer.diil.iap 8 nuws19. lohan.
Ha rppr.n §atem Lex Cornel defiar. na oo, Mnft.
depubl. gud. Fargil Pingitz. q. §9.1.5. Dom, Ariem,
ad cap 17 eAwrce Bullabag.orcafin. Teflanr.disfs
178. 1.1 & 249,

Hecque lentenua exprefsé confirmata elt-§
in (omflse. Eleflor.10.pare.4.1n verh: Wiirde fiche
aber gutragen /dafi der / fo durds Ehrenvoriealidic
ore gefordert/den provocanten entietbere/ So
follerin Crmegung der Perfonen imbftdndermie
sedéntlidier Seraffe ber Todefbldqer nidhe beles
gee / fondern TWiltarlich ale mir fanbegvormweis
fung/ond veraleidhen gefiraffe twewden /&,

Pro declaratione huins Conffer.10. notandum 79
Primé, quod peenaarbitraria afhici debeat pro- Notabils
voeatys in pugna occidens provocantem, m ™ L
verd: Wlfirlich/ale mir faudesvormelfung/ond
dergleidhen. Ex quibusverbis colligic Dan. Mol-
ler.mw. 6. occilorem hoccalu tantum relegatio-
ne, peenacarcens vel pecuniaria. non etiam fu-
ftigatione antampuratione manus coercendum
elle. Quez{ententia veraeft, & in praxi obler-
varur; Quia Relegarioni aquiparari lslummo-
do porell carceris pana & muléta pecuniaria
nonectam fuftigatio,velalia peena corporisafs
fHickiva,

Hine provationéoircumflantiaram, vel carcerie 8

vel relepationis peena,, guandogec ervam mulila

pecuniaria provecate sicifori diflars foleg ; O

[ oblinguific &. &, 3% wiche tn Wbrede /Daferbem

Entlelbeten angereaten Etich tugefiget / dienceil ex

aberdennod) barncben bicfes anaefibrer/ baf Ex fols

s anfFoorgehende enterfeh febliche Efrenvorlenlis

che prevocarion ynnd Anffdrberrng fu rettung feiner

Ebr/ anch Wbwendumg Leibes vund Lebens Befabe

thun milffen/weldhes bie Revgen gleidbfalls beridhery

etc. Soecfdieinet daraus vobfonflen allenthalben {0

il Baf inguific voeqen ber an 5. D, & 20, beganges

nen Entleibung dber daserlittene Sefingnitf in fers

nere Straffnicht mag grnommen werbin. Er wird
aber Bie in biefer Sachen anffaerocnbete Datoflen
abjutragon billig angebalten D X, T, Ad can/iira-
tigem [ E. B, Menf. Ang. Anno 1601,
I : OB gleich M. 0T, gefldndiadafer dem Entleibes Si
tencinen Stich jugefuger/davoner auffs Angefidee
aefallen/onb cobe blieben/blcwell er aber befiod bars
neben furgewentet /daf ev auffdcfi Entleibeten Eb-
renvitriges Anfiforbern eine Yothrochr chan miiTens
weldiea bic Bengen gleichfalle aufigefagt eie. | &0
Bleibecer mit ber orbendlichen Sitraffe ber Tobtfchlas
ger ver{chonet/Ervoird aber befi begangenei Exenffiss
hatbermit jeitlicher Lovwelfiing in & traffe genoms
men. Adreguifitionens Con C.Menf 1wmo, dns
nmeifaL

Q 4 E
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Natalbile

{1

164
1r. uf ven AZen foviel n befindim/Daf £ M. beran
5.4 poribeen Enedeibung wegen an Letboder teben
sricht s ftraffon Erift aber gleicmoobl bef; Entleibes
ten mechfen Frennben cin gani: Dichrgeld fn ek
ribten /  vnnpbicin dider Sadin anffgovmbeie
Tinlofien/ anff vorgebenbe Liguidarsenpnd Ridiers
fidse @ rmefligung onftareen fbuldig/ vond mag bler:
fiber it jeilidier £ anbesveriocifung auff . ober 7.
~ahrlang tn Sraff genominen soerden/ o, R 70.
N Karh i Brimne. Menfe Moy, Antis 1629,
Pariter provecato deflata fust veleganio adrres
annosincafk fimli.  Fevfus Anltaf 1an j:ﬂllﬁ
GYorrrdbaldin, L br. Anno1618.
Etrelegatio temporalis indefinue , An Rarh 0
Sanaerhanfen.e . lanwar. An.ay29,
Secundd tenendum, quod Judes hoe cafa

orci‘lb rem,cui penaarbitrariaimpo |_|'t'r-.|r..E'um|1

ad folutionem \Y’L:rgv]d:’ & expenlarum con-
demnare queac. Evhenim de hoc nihil difpona-
tarin dif2.Confhxo part.4. Artamenin :Ler'iu

Judicis efe, an fmul Wergeldum Reoadjudi-

carevelitapparetex Confler, fequenti 11.p 8. 4

quz hoc ladici permitur in cafu commilli ex-

cellus moderaminisinculparzturele. Quiacr-
gfa provocatus , quiin duello provocantem oc-
cidir, obexcellam |1mniun:iin;1n;l coércerar,u-
tig;ad folutionem VVergeldi fimul condemna-
ri porett.

Peluti apparet ex pradsilis femtentiis.  ady

Grimmeran Rath < M.jo,An.1618.

It : Ferfies Auligh. A, Febr. Anma628,
winimso pro ratione circumsFantiarum Scabini

boc cafu folationem Viergeldi & cxpenfarsns

absgue ommne ultersori pena proveato indicere
felens. Diewweil anfiden Ao fubefinben/daf gefans
aener € S5 acqon vem Entletbren §. T0- welher jhn
tit Ehrentiicigen Torren provesrsr vab aufigefors
bert/fith defendirenonnd fchisen miffeas Als rjdyeis
net barayf/ond fonften allenthalben fo viel /daj Ge
fangencrwegenteran® 23 fegangenenEntleibung
am beib ober Sebenmidhe ju firaffon Er it aber gleidy:
rochl Deft Entleibten nedhften Freunben cin gank

# | oehegeld jucclegen ¢ fowebl die in bicfer Sadien

27

auftgawcubete Tulofien auff vorgehenbeliguidarion
onb Rideerliche Exmeffigung juerfiateen fduldig/
vabmag bleriber mit fernerer Siraffe nidi belegee
wwerben 78, N 20 An Burgermedflerevud ONadh ju
Eifileben <A Feb.An1626.

Tertios: Bené notanda fune verba hze 47,

Notabile (anitis. Elef?. 10.0af bev/ fo duirdh Ehrenverleslis

3. cheSBort g:e['l:lﬂsrrt.‘lr’m':c apparet,qua hacCon-
{titutione ..-_{ifpuji:n {unt, ea folummodolocam
habere in prooveatione, qua fitverbis contu-
meliofis & iniuriofis , quod & innuit Kwbr. drff.
Conft. TWeldber Beffalever ju firaffensfo anff oot
bergehende Shrenvericnliche Aufforderung vers
brodyent. £

8.9. fno- Atguomodo prisiendus is , gui absgue Comin-
mﬂi‘_'f;f melicfis verbis provotatu nrfpuguuw, o conflile
-;:::Ej”prawc-t_mrm occidie ! Negaricerce nequit, eum
sontwmeli- NOT MINUS per eiusmodi provocationem ad i-

offs verbis TAM commoveri , prafertim fi provocatus fic
adpugnd, perfona MNobilisaucmilicacis,con, licer Eals:'im[li-

provecan-

FEFm o BECE-

88

die?

niongvitloveracur,diucllom r_'ﬁi!_;;crc,id::uquc
& huic dolorem temperare difhcile eft. /,;8.6.8.
fFad Leg. Iul.de adulr, Et limpliciter ignefcen-

duni et ei yqui le voluit ulcifei provocatus. h14s

.3

Pars 1. Quzft. XXILX

§. 6. ff-de bon libertor.Vid. Andr Tiraguell.de pan,
temp.canf.1. : .
¢ Quamvis negari quear, ejusmodiprovoca g9

tum maiorem cxcellum comittere, A€ enm , qui
injuriis provocatus ad pugnam provocantem
interfici,ideoque & hunc peena gr.u-mu,_vrlu:iﬂ
fultigarione cum perperuarelegatione affici pol
{e, exiftimo, non obftanre diét Conft.10, quz mi-
tiorem peenam relegationis lis imponit, qui it
rumeliofis verbisad duellum provocat provo-
cantes occidunt.

Quemadmodssm boc cafue diflavernnt Scabini s
fufligaionem cums perpetud relegatione mulis
cusdam M, P.quiprovacati adpugnams absque
werbis commmeliafis, prov. cantem ocaderar. An
Sdidjfer su Dippoldismalda) Menf. lulso, An-
mo 1628.

Quartd: Deniquenotandum, quod diff Con- 91

o

flit. 10.pare. 4. loguatur exprelsé deprovocato Norabile

occidente provocantem, w verh = Daf ber fo
durd Ehrenverlegliche Werr gefordert/ bin pro-
vocanten entieibere. Adeo quelolium provocatus
occidens provocantem ex rrzordinarié & mici-

e

oripand plectenduselt, noneriam provocans. £.10.6lus

A eyl e . n i ir
Hic enim {i provocatum in pugnd interfeceric, /

s
7ol

peenam Legis Cornelia de licariisnequaquam o ;-
etfugicr. Dan. Moller. ad Confl. Eleld 10, pare. e sis provoca
nwm.i1. Georg Obrechesniralas dedefen]. cap.11. pum in du-

num. §6. ells

T aim, quisd pradiél,Conft Elell 1o part.4 fo- 92
lummodd provoecatum eximit a paend ordina-
rii,pruprm'ca:a.l-.lm’ldnﬂici]i:mum firjultom do-
lorem remperase, £38 8.8 {F.ad Leg. Jul de adulr.
qu: ratio ceflat in provocante ocaidente pro-
vocatum, isenimfibiimpuret, quuuad\':-nﬁ—
rinm provocaverit ad duellum.

Twum,quodjus militare, vulgd dag Wanffond o3
Kolbenredre/niu & Conlticutionibus Imper ac
Principum [ublatum eft. Fent de Valent.snpare,
litigsofilibr.1.cap.5. mum,. 32, & lib.cap.2, num §.

& [eqq-

Twm , quod provocans ob [;:u|:|.|:upmvou.lrio. 9
nem pu'r1.1.u‘l~ill'.ari: puniatur, graviusigionrd
pu-r:li ordimria debet pu niri, fi provocatumoc-
ciderit

&

sam [ntentiam etiaws i veffondendo fequsn- 9§
tar Scabini Elel? : o mddee & §. vonwer
aenfeldheran T L ju weldhen er fidh obn Drfach ges
ndtiget / Denfelben prevecsrer vund geforbert / andy
alsevfich gegen Den britecn Soldaten fdydnen vnud
wehren myffen/obangeregren Scich bevbradge / ber
gangencn vab befanbien Entleibung Hinwickernmb
mit Dem Schroerde vom Leben jum Tobe gefiraffee
werben /S8 00 W8 Ad onfmleatsonemde Ders
rinBurggraffengju Dobnarw. A Marr.
Anpe1G 4.

Eodem wodo Scabini pronynciaruns _Qfgﬂnn' ok
Luvikaveni. M April.Anna 1601, 3
Prafello V¥ eiflenfelfenfi. Menfe Angnffo, An-
neiGoy. g

Indici g Scalinis Drefdenfibu. Menf. Oftobr.
1614

Confalibus ¢ Senatni in $eraberat A M.
Anme 1613,

dudici g Scabinis Zvvickavienfibis , M. Tulio,
Anno1628. Quod
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cansaliquemad duellum, inconflictu fuecums-
bar,abadverfario opprimatur, 8 (ui defenden-
di causi & ad prope lendam provocati vehes
mentem violentiam ipfuminterficiacPerr. Thee-
dor.dill difp.fin.th.4.lit,E.

03 Tﬁm,qu&dptuvuczns abinitfonon fuitin

terminis defenfionis , fibi enim imputet quod
rrm'ocat[unc!i:ﬁ: periculo fubjecerit. Acin de-
ictis excufandis & defenfione potiffimim prin-
cipium, non finis & exitusfpectarur, L 6. C.de
vi publ, ¢ privas. Fole7,intratl.de ficar.cap,7 nu-
mer.170. Andr. Gail, libr..depac publ.cap.aé.nm.
17.4n fin.

My ' -
99 Tum, quddLexnon przlumat authoremri,

x@8cprovecantemin periculo vitz conflitutum

DePeenaexceflusin defenfione.
»7 Quod & eo calu procedit, quando provo-

16§
fuifle, ut qui fd {ponte & culpi proprid capus
fuum objecic periculo, Lus. fF ad Leg, Agquil 1 1.
ffide reg, fur,

Intali cafudiétaversent provocanti penam gla- 109

dii Scabini Lipfenf addutaravione : Well fich ber
Gefangenedamit / wann ex auch gleich wle er ey ers
ften Eichuf geehan /von den Entleibeten bejchadiges
ond blutrinflig gemadhe worben / wetl e der Defgen
Huffoge nach anfinglich mic ver Bidyfe nadyhme
gefdblagen / vnb jho provecrras , nidht o fdigennody
du helfen Fiady Panfe/an Abel Feigen, Meny. Marr,
ARmo16 3.

Similster pronunciatem TNad Sonnemwald 7191

gwande provocans in duclle fuccumbens fiei de-
fendendi cansa provocatum cultre necaverar.

Andie Brdffliche Solmifche Ampticute/ AL
Odtebr, Anno1613.

QVASTIO XXX.
Duando puniatur Exce[fus defenfionis ¢ moderaminis in-

mf;oau tutele cirea modum defenfionis

camm;ﬂ;ﬁ ¢

SVMMARIA,

x. Infiitatus aggrefforem tums demum impune oc-
cidere potelt, fi aluter pevicuium cvadere ne-
qReat,

2, Legstinsa defenfio offenfioni proportionara effe de-

ber.

3.(orvelatorum cadem eft difeiplina,

4. De Exceffie venvsur occifor, qus alio wsodo pericun.

lum effiegere potsiffes.

§.- Penagladii tenctur, quileviter ab aliguo off nfus
esm oceidie. n, 6.8,

7. Defenfio prefupponit offenfioncm in perfonam,

9.Sententia Scabinornm Lipfenfinm.n, 10.11.12,
1.

14.Offenfiojocofa oceiforem & pand bomicidii ordi=
naridnon liberat.n.15.16.

17. Refponfa Scabimornms Liplenfinm.n 18,

19. Moderamen l'ncm:'psu titele execedi ,.?H:'El.a-
ewlovel pugno percafins, occidis percn(fovem, ns.
10,2121,

23, Quitamen Exceffies non nifi peeni arbitraridie-
CTCEINT. .2 4. 2.1 5.

17. Sententia Scabinornm Lipfenfium.n.28.29.3 0.
31.32,13.

34. Alspa percuffi mecans percutientems modera-
men legitime intelg excedie.n.j 6.37.

35 Oid babendo de vulgato illo diftevio germani-
oo, auff eine Manlfchele gehdree cin Doldh,

38. Panabujus exceffws.

39.Sententia Scabinorums Lipfenfium.n,40,41.41.

43 Ex "ﬁmflﬁnan moderamini incslpata tutels
commistit, qui aggrefforem fugientem occidis. m.
44+

Vemadmodum ratione caule, ira & céved
moduns tim Excellus defenfionis, quim én-
¢wlpata defenfionis committitur, quando feili-
cetexoffenfione periculum mortis non immi-

45. Hie tamen excelfus non mifipand arbitrarid pus
Hithr, 1. 46, 47.

48, Omale judicis arbitrinm in penabac indicenda
effe deber n.50.

49, Refertur dotirina Capale.

51 Refponfa Scabinorum Lipfenfism.

53« Nums snfwlrarns wb aligwo aggrefloremfugere ce-
PEATMY. 1.5 4.5(-56.57-

§8. Adducitur Exemplum Safvatoris nofirs Domis

wi fefu Chrefls.

§9. Onid de Nobil-bus & milivibus in bic gueftione

habendum.n.bo. &1,
&1, Explicatioari.igo.6 art,1 42.0rdinat, Crim,
Clrol. 1. &3.

&4 Infuleatus non fugiens, licet fugd fibs confulere
pollet, penam camen erdinarsam bomscidsi nom
EHERTTIL,

65. Difficile et iracundia calorem comprimere,

6.6, Int delillis principisws mon fimés attendinr,

67. Refponfa Scabimornm Lipfen finm,

68. An convitiss lace(fitns bonorss fiss trendi cansi
injuriantem imp#né oicrdere Paﬁt inwm.69.71.

70. Inter verbacr verbera nulla omnine ei¥ propor-
rie,

w11, Oceifer tamen injurils provocatis pana bomicis
dii ordimariaplelendus mon eff.n.7 4.

73 dgnofeendums eft e, gui provecats fe sleifti voa
luie,

75+ Refponfum Scabinornm Lipfenfiuns.

76. QOuod tamen fallst infuriis leviorsbus , & quans
doinfurinti it bomo vilis,

77.Sententie Scabinorum Lipfenfium.n.78.79 86,
81.81.

net, aut defenfio ad offerifionem non eft pro-
portionata.

Non enim quovis madoinfultarusaggrel ¢
forem impuneé occidere poteft, fed tim de-
rhiith
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